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Unirep Wuo.esate AND WarEHOUSE Emptoyers, Locan 261, 
Reram, WHo.esare ano DeEparTMENT Store Union, 
AFL-CIO, and Reram, Wnotesate anp DEPARTMENT 
Store Union, AFL-CIO, Petitioners, 


v. 


Nationa, Lasor RELATIons Boarp, Respondent. 


Prehearing Conference Stipulation 
Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, hereby stipu- 
late and agree as follows with respect to the issues and the 
procedure and dates for the filing of the briefs and joint 
appendix herein. 
I. 


THE PrRoceepincs 


These proceedings were initiated by the filing of charges 
by Mark L. Taliaferro, an attorney, on behalf of the Per- 
fection Mattress and Spring Company (hereinafter referred 
to as ‘‘Perfection’’) against the Retail, Wholesale and De- 


partment Store Union, AFL-CIO and its Local 261 (here- 
after referred to collectively as the ‘‘Union’’) claiming that 
the Union, on or about November 6, 1958, and thereafter, 
had induced and encouraged employees of certain named 
furniture stores (hereinafter sometimes referred to as ‘‘the 
retail stores’’) to engage in a strike or a concerted refusal 
in the course of their employment to use, manufacture, pro- 
cess, transport or otherwise handle or work on any goods, 
articles, materials or commodities, or to perform any 
services, the object thereof being forcing or requiring such 
stores, or other persons, to cease doing business with Per- 
fection. 


On November 19, 1958, the Acting Regional Director of 
the Tenth Region of the Board filed in the Northern District 
of Alabama a petition for an injunction, under Section 10 
(1) of the Act, restraining the Union from (a) picketing the 
premises of the retail stores or (b) by any means engaging 
in, or inducing the employees of the retail stores to engage 
in, a strike or a concerted refusal to use, handle, ete., or 
perform services, where an object was to force or require 
the stores, or other employers or persons, to cease doing 
business with Perfection. After hearing, the District Court, 
on December 9, 1958, granted the injunction requested. On 
appeal by the Union, the United States Court of Appeals 
for the Fifth Circuit affirmed, on April 30, 1959, the District 
Court’s action in granting the injunction, Retail, Wholesale 
and Department Store Union, AFL-CIO v. Rains, 266 F. 2d 
503. 


In the meantime, the General Counsel on November 21, 
1958, issued complaints against the International Union and 
the Local substantially conforming to the charges filed, and 
consolidated the two cases. On December 9, 1958, the Union 
filed its answer denying the material allegations of the com- 
plaint. On January 7, 1959, all parties entered into a stipu- 
lation which set forth the basic facts and which provided 


that the entire record in the unfair labor practice proceeding 
(in addition to affidavits of service and similar formal 
papers), should consist of the stipulation, the charges, com- 
plaint, and answer, and the transcript of the proceedings in 
the District Court. The stipulation further provided that 
the parties waived their right to hearing before a Trial 
Examiner, the Intermediate Report and exceptions thereto 
and oral argument before the Board and that the Board 
could make findings of fact and conclusions of law and issue 
an appropriate order on the record so stipulated. 


On December 2, 1959, the Board issued its Decision and 
Order finding that the Union’s picketing violated Section 8 
(b) (4) (A) of the Act and ordering it to ‘‘cease and desist 
from engaging in, or inducing or encouraging the employees 
of [the retail stores] or of any other employers except Per- 
fection . . . to engage in a strike or a concerted refusal in the 
course of their employment to use, manufacture, process, 
transport, or otherwise handle or work on any goods, ar- 
ticles, materials, or commodities, or to perform any services, 


where an object thereof is to force or require [the retail 
stores] or any other employer or person to cease doing busi- 
ness with’’ Perfection, as well as the usual posting provi- 
sions. 


The Union, on December 23, 1959, filed its petition for 
review herein, requesting that the Board’s order be set 
aside. On January 12, 1959, the Board filed its answer and 
a request for enforcement of its order. The certified record 
was filed by the Board on February 1, 1960. A motion by 
Mark Taliaferro, attorney for Perfection, to intervene or, 
in the alternative, for leave to file a brief as amicus curiae 
is now pending before the Court. 


Tt. 
Question PRESENTED 


Whether the Board properly concluded, on the facts 
stipulated by the parties before the Board, and in the cir- 
cumstances of this case, that the Union violated Section 8 


3 


(b) (4) (A) of the Act by picketing, in furtherance of a 
primary strike against a manufacturer, at stores which pur- 
chased products from the manufacturer and sold them at 
retail. 


Ii. 


Procepure Wire Respecr ro Fmine or Briers AND JOINT 
APPENDIX TO Briers 


For the purpose of facilitating the work of the Court and 
the parties, the parties agree that their briefs and the joint 
appendix thereto will be served and filed in accordance with 
the procedures hereinafter set forth: 


1. The Union will file its printed brief on or before March 
21, 1960. The Board will file its printed brief on or before 
April 21, 1960. Reply briefs, if any, by the Union will be 
filed on or before May 2, 1960. 


2. In their respective briefs the parties will make their 
citations to the record by citation to the pages of the certi- 


fied record heretofore filed herein, instead of to pages in the 
printed appendix. 


3. The parties will, on or before May 2, 1960, enter into a 
stipulation as to the portions of the record to be printed in 
the joint appendix. Failing agreement on such a stipulation, 
the Union will, on or before May 2, 1960, serve upon the 
Board a designation of the parts of the record which it 
desires to be printed. Within 5 days after receipt of such 
designation by the Union, the Board will serve upon the 
Union a designation of the parts of the record which it 
desires to be printed. Within 2 days thereafter, the Union 
will designate any additional portions of the record which 
it desires be printed. Within 10 days after the stipulation 
as to the record or the final designation, the joint appendix, 
to be printed by a printer mutually agreed upon, will be 
filed. Costs of printing, unless otherwise agreed to by stipu- 
lation, will be borne by each party in accordance with the 
portions of the record designated by such party. 
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4. In the joint appendix each page number of the record 
certified to this Court shall be printed in bold-face type, 
centered on a line by itself, at the appropriate place on the 
printed page, and the usual numerical pagination of the 
joint appendix shall be printed in modern (i. e., light-face) 
type at the appropriate right or left hand side of the top of 
each printed joint appendix page. Omissions shall be indi- 
cated by asterisks. 


5. It is further agreed and stipulated that any party and 
the Court, at and following the hearing in the case, may 
refer to any portion of the original transcript of record 
herein which has not been printed to the same extent and 
effect as if such portions of the transcript had been printed, 
it being understood that any portions of the record thus 
referred to will be printed in a supplemental joint appendix 
if the Court directs the same to be printed. 


Davin E. Fetter 
Counsel for Petitioners 


/8/ Marcet Maxet-Prevosr 
Marcet Manuet-Prevosr 
Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 


Washington, D. C. 
February 24, 1960. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,482 


September Term, 1959 


Unirep WHOLESALE AND WAREHOUSE Emptoyess, Locat 261, 
Retart, WHOLESALE AND DEPARTMENT SrorE Union, 
AFL-CIO, et al., Petitioners, 

v. 


Nationa, Lazor Rexarions Boarp, Respondent. 


Before: Wizsur K. Muenr, Circuit Judge, in Chambers. 


Prehearing Order 
Counsel for the parties in the above-entitled case having 
submitted their stipulation dated February 24, 1960, and 
the stipulation having been considered, the stipulation is 
hereby approved, and it is 


ORDERED that the parties shall proceed according to the 
stipulation dated February 24, 1960, and that the stipulation 
and this order shall be printed in the joint appendix. 
Dated: February 25, 1960. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,482 


September Term, 1959 


Unrrep WHOLESALE AND WarEHOUSE Emp.oyees, Loca 261, 
Rerait, WHOLESALE AND DEPARTMENT SToRE Union, 
AFL-CIO, e¢ al., Petitioners, 


v. 


NarionaL Lasor Reiations Boarp, Respondent. 


Before: Prerryman, Chief Judge, in Chambers. 


Order 
Upon consideration of the joint motion of the parties for 
an extension of time for filing of petitioners’ reply brief 
and the date for designating the record, it is 


ORDERED that the time within which petitioners may file 
their reply brief and the time for designation of the record 
by petitioners is extended until May 9, 1960. 

Dated: May 2, 1960. 


EXCERPTS FROM TRANSCRIPT OF TESTIMONY 
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IN THE DISTRICT COURT OF THE UNITED STATES 
SOUTHERN DIVISION, NORTHERN DISTRICT OF ALABAMA. 


No. 9,258 — Civil Action. 


Wii J. Rars, acting Regional Director of Tenth Region 
of the National Labor Relations Board, for and on be- 
half of the National Labor Relations Board, Petitioner, 


vs. 


Reraw, WHouesate & Department Store Union, AFL-CIO, 
and Unrrep WuoesaLteE & WareHousE EMPLOYEES 
Locan 261, Reram, Wuovesate & DeparTMENT STORE 
Union AFL-CIO, Respondents. 


Birmingham, Alabama. 
December 3rd, 1958. 


BErForeE: 
Hon. H. H. Grooms, Judge. 


APPEARANCES: 


Mr. Sanprgorp W. Tev III, appearing for the Petitioner. 

Mr. Jerome Cooper, of Cooper, Mrrcu & Buack, appearing 
for the respondents. 

Mr. Samvet H. Burr and Mr. C. Vaucun STELZENMULLER, 
of Burr, McKamy, Moore & Tuomas, appearing for the 
Charging Party, Perrection Marrress & Sprinc Company. 
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The Court: We have for consideration this morning the 
prayer of the Regional Director for temporary injunction. 
Are the parties ready? 


Mr. Teu: Yes, sir. 
Mr. Cooper: Yes, sir. 
Mr. Teu: The Petitioner is ready, Your Honor. 


Mr. Cooper: * * * 
5 


Our case is simply this, we have asked—and we want to 
be frank with the Court, because I think the way the petition 
is put to you and the way the brief of the Government is 
written, the issues are a little bit confused. We are frank 
to say that we have gone to the employers who are customers 
of Perfection and asked them as employers and customers 
not to buy Perfection goods. 


We have asked the public, the consuming public, not to 
buy the goods that are manufactured by this employer with 
whom we have the primary strike. 


Now, they have alleged that we have sought support from, 
induced or had relations with employees of the retail con- 
cerns, and we categorically deny that under oath, and call 
upon them to prove it. And we have asked the representa- 
tives of the general counsel if there had been any employees, 
name us some employees of the retail stores that we have 
attempted to influence or bother or talk to or have any 
relations with them, tell us who they are, and they say there 
are none. 


Now, they have alleged contrary to that in the petition. 
So we are basically now, if the Court please, to an important 
question of law. They are asking this Court in an extra- 
ordinary preliminary proceeding to amend the Act and 
make 8 4(b), that is the Section about a secondary boycott, 
make it apply to our relations with employers, and our rela- 
tions with the consuming public which are otherwise legal. 


Mr. Teu: Your Honor, if I may, I would like to make a 
25 


brief summary of what we expect our evidence will show. 

The Court: All right, you may briefly state your case. 

Mr. Teu: Our evidence will show that this local union was 
certified as the collective bargaining representative of the 
employees of Perfection Mattress and Spring Company I 
believe sometime in August or September; that after a 
series of bargaining conferences was held between repre- 
sentatives of the Perfection and the union, including repre- 
sentatives of the International Union, the bargaining ses- 
sions reached an impasse over some question that was bar- 
gainable, but I don’t know what it was, and as a result the 
bargaining conferences ceased. 

And the employees of Perfection, some of them at least, 
went out on strike, and have picketed, and began picketing 
Perfection immediately, and are still picketing the Perfec- 
tion plant here in Birmingham. We have no quarrel with 
that, Your Honor, they have a perfect right to picket Per- 
fection as long as they want to under the Board’s decisions. 

But shortly after the picketing started, they started 
following the trucks of Perfection in making its rounds of 
deliveries to retail outlets, secondary employees in the Bir- 
mingham area. 

Our evidence will show that on numerous occasions and 
instances the union representatives went in and talked to 
management. And we have no quarrel with that, they have 
a perfect right to do that. 
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But our evidence will show that they followed the trucks. 
In addition to that, they placed pickets in front of the 
numerous retail outlets to which Perfection trucks had gone 
to deliver Perfection’s products, with signs reading—I want 
to be sure that I read the signs correctly, Your Honor, so I 
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will refer to the wording. Well, in substance it says that 
they are on strike there, and Perfection’s products are made 
by scab labor, and the consumer please do not buy. 

That was signed, Local 261, and the name of the Inter- 
national also appeared on the placard, AFL-CIO. 

Now, those signs were seen by the employees of the stores 
at which the picketing occurred, and by the employees and 
customers entering the store at a common entrance. And 
that is all we have to show. There are literally hundreds and 
hundreds of decisions of the Board holding that the induce- 
ment and encouragement does not have to be effective. In 
other words, the employees of the secondary outlet do not 
have to respond to seeing the picket lines or the representa- 
tion made by the pickets of the unions to them. They don’t 
have to respond and quit work. All they have to do is to see 
a sign, and they can continue work, or as they see fit respond 
to the sign. But all that is necessary is seeing the sign. 

Now, briefly, that is the burden of our case. 


* * * * * 
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The Court: All right, Mr. Cooper, you may state your 
case. 

Mr. Cooper: Our evidence will show, one, that the only 
sign carried in front of any retail store by anyone so far as 
we are concerned read: ‘‘ Products made by Perfection Mat- 
tress and Spring Company are made by non-union labor. 
As a consumer, please do not buy them. Local 261, AFL- 
CIO.”’ 

That is what happened. Now, the evidence will show there 
was no attempt to have these sign carriers present when 
employees went in, at the hours when employees alone would 
enter the stores. There has been no attempt to have them 
parade or exhibit those in the side entrances or back 
entrances where 


28 


employees of the stores would go in by themselves. 
None of the indicia which the Government would like to 
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indicate was present here as inducement to employees were 
present. In fact, when we spoke to some managers of 
stores, which he now admits we could do, and they said ‘‘we 
are not buying Perfection Mattresses, we are not going to 
buy any more’’ we didn’t even put any signs out there 
because that was our only purpose. 

Now, they ask you to find from that sort of evidence that 
what we were really doing was trying to get those store 
employees to take some action, and I am sure you will be 
satisfied from the evidence that that was the remotest thing 
in anyone’s mind. 

* * * *. * * * 


Hulan Bibby 
called as a witness by and on behalf of the Complainants, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Teu: 


29 

Q. What is your occupation? A. I am a machine oper- 
ator. 

Q. Where are you employed as a machine operator? A. 
Perfection Mattress and Spring Company. 

Q. Where? A. Birmingham, Alabama. 

Q. How long have you been employed there? A. Off and 
on for eleven years. 

Q. You say off and on. Were you so employed there last 
July? A. Yes, sir. 

Q. Have you been employed there since last July? A. Yes, 
sir. 

Q. Are you a member of a labor organization? A. Not 
now, no, sir. 

Q. Have you ever been a member of a labor organization? 
A. Yes, sir. 

Q. What organization? A. Local 261, Wholesale Ware- 
house Workers. 
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30 


* * * * ” * 
Q. Does Local 261 represent the employees of Perfection 
Mattress and Spring Company? A. Some of them, yes, sir. 
Q. Do you know how long Local Union 261 has repre- 
sented some of the employees of Perfection Mattress and 
Spring Company? A. It was voted on July 25th. 
Q. Are you an officer or were you an officer? A. I was an 
officer, yes, sir. 
Q. In what capacity? A. I was an officer, yes, sir. 
Q. What office did you hold? A. Vice President. 
Q. Who was the President? 
31 
A. John Richardson 
Q. Did the Union and Perfection Mattress and Spring 
Company meet together and engage in bargaining for a 
contract? A. Yes, sir, they did. 


Q. Did you appear at those bargaining conferences? A. 
Yes, sir, I did. 

Q. You appeared as a representative of whom? A. OC. T. 
Daniel was the representative. 

Q. Who is Mr. C. T. Daniel? A. He is a union repre- 
sentative, organizer. 

Q. What union representative? A. 261. 


Q. You say Mr. Daniel appeared at the bargaining con- 
ferences, and you also testified you were there. In what 
capacity were you there? A. I was just sitting on the bar- 
gaining committee. 

Q. Mr. Bibby, what was the result of those bargaining 
conferences? Did you get a contract or did you not? A. No, 
sir, we didn’t have a contract. 

Q. Did the employees of Perfection, and members of the 
union, 

32 
go out on strike at Perfection? A. Yes, sir, they did. 


13 


(32) 


Q. Do you know when they went out on strike? A. Octo- 
ber 14th, I believe it was. 

Q. Of what year, this year? A. This year, yes, sir. 

Q. Mr. Bibby, did you at any time during these bargain- 
ing conferences or shortly thereafter attend any meetings 
of the Union? A. I attended a meeting until I was kicked 
out. 

Q. How many meetings did you attend? A. I don’t know 
right offhand. 

Q. Do you recall approximately how many you attended? 
A. I would say about ten or fifteen, or maybe more. 

Q. At any of those meetings that you recall attending, did 
Mr. Daniel talk to the members of the meeting? A. Yes, sir, 
he did. 
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Q. Did Mr. Daniel make any statement with respect to 
picketing the retail outlets of Perfection? A. Yes, sir, he 
said we could picket the stores, and try to 
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stop the trucks that was coming in from Perfection. 

Q. Did he make any other statement with respect to those 
stores? A. No, sir, I don’t believe he did. 

Q. You don’t recall any other statement? A. No, sir. 

Q. Let me ask you this, did he make a statement that they 
were going to picket all retail outlets, customers of Perfec- 
tion, that did not stop handling Perfection goods? A. Yes, 
sir, he did. 

Mr. Teu: Your witness. 


Cross Examination 
By Mr. Cooper: 


Q. Mr. Bibby, I believe you have testified under oath in a 
capital case against the President of this Local Union, Mr. 
Richardson, have you not? A. Yes, sir. 
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Q. You have considerable ill feeling toward him, do you 
not? A. Right at the present time I should have, yes, sir. 

Q. You have considerable ill feeling towards this Union, 
do you not? A. Not 

Q. You have been kicked out of the Union, have you not? 
A. Thave. 


* * * 
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Q. Have you ever been out to any of the retail stores 
where any members of the Union went to talk to customers 
or tomanagement? A. No, sir, I haven’t. 

Q. You don’t know anything about that, do you? A. No, 
sir. 

Q. You say Mr. Daniel said to follow the trucks. What 
trucks did he say he was talking about, Mr. Bibby? A. He 
didn’t say. 

36 

Mr. Teu: I don’t think that is a correct paraphrasing of 
the testimony of this witness. As I recall it, he gave no 
testimony with respect to following the trucks. 

Mr. Cooper: My recollection is he did. 

Q. I will ask you, did Mr. Daniel, in any of the meetings, 
say something about following trucks? A. He said stop the 
trucks from coming in. 

Q. He was talking about Perfection trucks, wasn’t he? A. 
He was talking about trucks delivering goods to Perfection 
too. 

Q. At Perfection? A. That’s right. 

Q. At Perfection, at the plant where you work, is that 
right? A. Yes, sir. 

Mr. Cooper: Thank you, no further questions. 

The Court: The statement that I got from him, he said 
pickets stopped all trucks going into the stores. Did I get 
that right? 

Mr. Cooper: No, sir, you got that wrong. 

The Witness: No, sir. 
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Mr. Cooper: He is talking about trucks at the plant. 
That’s all he knows anything about. He has never been at 
one of the stores. 


Redirect Examination 


By Mr. Teu: 
$7 


Q. Do you know anything about the trucks of Perfection 
that went out from the Perfection Plant, leaving the Perfec- 
tion Plant? A. Yes, sir. 

Q. Going to the retail outlets of Perfection, like Willough- 
by’s Furniture Store, and Calders Furniture Store? A. I 
know they have been tried to stop by this Union. 

Q. Where? A. At the gate of Perfection. 

Mr. Teu: At the gate of Perfection. They have a right to 
do that. 

Mr. Cooper: That’s correct, they do have a right, and 
that’s all he has testified about. 

Mr. Teu: That’s all. 


38 
L. H. Willoughby 


called as a witness by and on behalf of the Petitioners, being 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Teu: 
a * * * * * 
Q. What is your occupation? A. President of Willoughby 
Furniture Company. 
39 


Q. How long have you been President of Willoughby 
Furniture Company? A. Since 1945. 

Q. What does the Willoughby Furniture Company sell? 
A. Furniture, household goods. 
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Q. From what source do you obtain the stock of the 
Furniture Company? Did you ever purchase anything from 
the Perfection Mattress and Spring Company? A. Yes, sir. 

Q. Mr. Willoughby, were you at your place of business 
on or about the 14th of N ovember, around the 14th of 
November, 1958? A. Yes, sir. 

Q. Did anyone come in to see you on that particular day 
with respect to some labor trouble? A. Yes, sir. 

Q. Who came in to see you? A. The man introduced him- 
self as a Mr. Romine. 

Q. All right, go ahead. A. The man identified himself as 
Mr. Romine. 

Q. Did you have any conversation with Mr. Romine? A, 
Yes, sir. 

Q. Did he tell you who he was? A. Yes, sir. 

Q. Who did he say he was? A. He was Mr. Romine with 
the Perfection Mattress and Spring Company. 
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Q. Did he say he was in there—had any other connec- 
tions? A. Not to my knowledge. 

Q. Did you have any conversation with Mr. Romine? A. 
Yes, sir. 

Q. What was the nature of that conversation? A. He 
asked me if I had received any furniture, anything from 
Perfection that day, and I told him I didn’t know, I gener- 
ally got something in every other day or so, I might have, I 
didn’t know. He says they were on strike, and he was—— 

Q. Who did he say was on strike? A. This Perfection 
Mattress and Spring Company, and he would appreciate it 
if we didn’t take anything else in until they had settled the 
strike. 

Q. Go ahead, tell us just what took place. A. I says, well, 
Thad been an exclusive Perfection dealer, I had depended on 
them for my merchandise for years and years, and that 

Mr. Cooper: I am going to object to this. Counsel has 
already stated that we have a perfect legal right to ask an 
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employer not to purchase, as a purchaser, from Perfection. 

The Court: How is that material? I presume he is leading 
up to something that is material. 

Mr. Teu: That’s right. I admit the conversation with 
Willoughby is perfectly all right. 

Q. Go ahead, Mr. Willoughby. 
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A. And I said I had depended on them as an exclusive, and 
Thad no connection with other companies at this time to buy 
my bedding and such products as were made by Perfection, 
and that the strike may be settled any day, and no company 
would take me on just to give me merchandise just for a few 
days. 

Mr. Cooper: I object to this. This is highly prejudicial. 

The Court: I will overrule it. It is a preliminary matter 
leading up to something he is going to ask him now about the 
conversation, I assume. 

Q. What time of day did this conversation take place? A. 
It was before noon. 

Q. Did anything further happen that afternoon with re- 
spect to your place of business? A. They did bring two 
pickets out and place them in front of my store. 

Q. Did you talk to the pickets? A. Later that afternoon I 
did. 

Q. Who did the pickets say they were? A. They never 
talked to me at all. The only reason I talked to them was to 
ask them not to talk so loud. 

Q. I understand you to say you did talk to the pickets. Is 
that right? A. I asked one of them later on in the afternoon, 
they were talking back and forth across each other loud 
enough that we could hear it back in the store, and I asked 
them not to talk so loud. 


42. 


Q. Where did they picket with respect to your place of 
business? A. Right in front of my store, right at the door. 
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Q. Did they carry picket signs? A. Yes, sir. 

Q. Do you recall what was written on the picket sign? A. 
The best I recall it said products made by Perfection are 
made by nonunion labor, as a consumer please do not buy, 
Loca] something, I don’t remember exactly. 

Q. Is there a rear entrance to your store? A. Yes, sir. 

Q. For what purpose is that used? A. For delivery pur- 
poses, and receiving only. 


* ° * * * ” * 


Q. Where do the employees of yours enter your building 
when they come to work? A. In the front door. 

Q. Do they ever enter the rear? A. No, sir. 

Q. Is the front door ever used for delivery of merchandise 
or anything else? A. From time to time it might be. 
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Q. The employees delivering that merchandise come in 
the front entrance at times? 

The Court: I believe he said they used the front entrance, 
didn’t he? 

Mr. Teu: That is correct. That is the question. 

Q. The employees from whom you order the material, if 
they are delivering it do sometimes come in the front en- 
trance? A. Not inasmuch as the products by Perfection are 
concerned, but some products are. 

Q. Some products are brought in the main or front en- 
trance? A. Yes, sir. 

Q. Is that front entrance used by customers of your store? 
A. Yes, sir. 

Q. And the public generally? A. Yes, sir. 

Q. How long did the pickets remain in front of your 
premises? A. It varied. They were there several days. This 
particular day they were there about, I would say, three and 
a half hours would be a guess. 

Q. They walked up and down in front of the entrance with 
their signs? A. No, they stood there. 
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Q. Did they ever walk across the entrance? A. Yes, sir, 
they did that. 
Q. Did they picket the next day? 
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A. I believe so, yes, sir. 

Q. Did they picket or not for several days thereafter? A. 
Yes, sir. 

Q. Did you have an occasion to talk to either or both of 
those pickets? A. I talked to one of them, one of them I 
know. 

Q. What were the circumstances that brought about this 
conversation between you and this particular picket? A. 
One of the pickets was talking loud enough to the other 
picket that we could hear him back in the store with the 
door closed, and he says, his words were ‘‘look at this junk 
in the window,”’ which was referring to a sofa bed made by 
Perfection that was even bought before the strike. But he 
says, ‘‘look at this piece of junk in the window that is made 
by scab labor.’? And they both laughed heartily about it, 
and I asked him, I went out and asked him, I said, ‘‘you can 
picket and hold your signs and do as you please, but please 
keep your voices down where they can’t be heard all over the 
store and across the street.’’ 

Q. What was the result of that conversation? A. He told 
me he could say anything he wanted to, as loud as he wanted 
to. 


* * 
46 
Cross Examination 


By Mr. Cooper: 


47 


Q. You say you get deliveries at your back entrance? A. 
Yes, sir. 
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Q. Normally? A. Yes, sir. 

Q. You mean by that truck deliveries, do you? A. Yes, sir. 

Q. None of these fellows that you have described as pick- 
ets were back there? A. No, sir. 

Q. And trying to influence or have anything to do with 
deliveries coming into that entrance? A. No, sir. 

Q. They stayed out there in front where your customers 
would normally come in? A. Yes, sir. 

Q. They didn’t try to come in your store or talk to your 
employees or anything of that kind, did they, Mr. Willough- 
by? A. No, sir. 

Q. What time did you open the store that day, do you 
remember, or do you have a normal regular opening hour? 
A. Around 8:00 or a little before. 

Q. They came a couple of hours after that? A. No, sir, 
they came in the afternoon. 

Q. I though you said before noon? A. Mr. Romine came 
to see me before noon. 
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Q. The signs came something in the afternoon? A. I be- 
lieve it was 2:00 o’clock exactly. 

Q. What time did you close the store that day, do you 
remember? A. I believe it was after 6:00. 

Q. What time did the sign carriers leave? A. Approxi- 
mately 4:00 or 4:30, somewhere in there. 

Q. Of course, your employees kept on working until you 
closed, didn’t they? A. Yes, sir, that is true. 


Redirect Examination 
By Mr. Teu: 


* * * 
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Q. Do you recall that there was a period of time while the 
pickets were in front of your place that no customers came 
into the store? 
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Mr. Cooper: I object to that as being highly improper. 

Mr. Teu: That is very material. He says consumer picket- 
ing; picketing all the time. 

Mr. Cooper: I don’t know that just picking a time out of 
the air would bear any relevancy. 

The Court: I overrule the objection. 

Q. Answer the question. A. Yes, several times when 
there were no customers in the store. 

Mr. Teu: That’s all. 

The Court: I didn’t get the last answer. 

The Witness: There was a time when they were in front 
of the store when there wasn’t any customers in the store. 

Q. Yes, or coming in? A. Or coming in. 

Mr. Teu: That’s all. 

Mr. Cooper: There are other times when you don’t have 
customers in the store, aren’t there? A. That’s true. 

Mr. Burr: Let me ask you one question. 

By Mr. Burr: 

Q. Are there occasions throughout the day when your 

employees, 
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the eight employees you testified about would have occasion 
to go in and out the front door of the store? A. Yes, sir, 
that goes on all day. 


* * * * * 


John Edward Willoughby 


called as a witness by and on behalf of the Petitioner, being 
first duly sworn, testified as follows: 


Direct Examination 
* * * * * * 
Q. What is your occupation? A. I am an employee at 
Willoughby Furniture Company. 
Q. In what capacity are you employed? A. As a sales- 
man. 
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Q. Were you present at the store on or about November 
14th, 1958? A. Yes, sir. 

Q. Do you recall if during that day any pickets appeared 
in 
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front of the store? A. Yes, sir. 

Q. Do you recall what the legend on the picket signs car- 
ried by them, if they carried a picket sign, said? A. Yes, sir. 

Q. What did it say? A. If my memory serves me cor- 
rectly, it says products made by Perfection Mattress Com- 
pany are made by nonunion labor. 

Q. Nonunion labor? A. Nonunion labor. Asa consumer, 
please don’t buy them. 

Q. What time of day did those pickets appear? A. That 
would have to be an approximation. Usually in the after- 
noon. 

Q. In the afternoon? A. Yes, sir. 

Q. Did they picket one day only? A. No, sir. 

Q. How many days did they picket, or do you know? A. 
Well, sir, they picketed over a week. 

Q. Did they carry the same picket signs? A. It had the 
same writing on it. 

Q. It had the same legend on it? A. Yes, sir. 

Q. Did you have an occasion as an employee of the Wil- 
loughby Furniture Company to leave the store and come 
back any time 
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during the day? A. Yes, sir. 

Q. Do you know of your own knowledge whether other 
employees had occasion to leave the store and come back in 
during the day? A. Yes, sir, it is very frequent. 


* * * * * ° 


Cross Examination 
By Mr. Cooper: 


Q. Mr. Willoughby, are you the son of Mr. Willoughby 
that just testified? A. Yes, sir. 

Q. How long have you been working at the store, Mr. 
Willoughby? A. It would be a year the 15th of this month. 

Q. Is it a corporation or solely owned enterprise? A. It 
is a corporation, yes, sir. 

Q. Do you own any stock in the corporation? A. No, sir. 

Q. What is your capacity there? A. Iam a salesman, that 
is my capacity. 
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Q. Floor salesman? A. Yes, sir. 

Q. In the store? A. Yes, sir. 

Q. You continued to work in your job as floor salesman 
during all these days you referred to that there were pickets 
outside, did you not? A. Yes, sir. 

Q. And you went to work at your usual time, I suppose in 
the morning each day? A. Yes, sir. 

Q. What is that? A. 8:00 o’clock. 

Q. That was away before there were any pickets there, 
wasn’t it, they came in the afternoon? A. Yes. 

Q. These employees went to work without even seeing any 
pickets out there? A. Yes, sir. 

Q. The pickets usually left before you closed the store, 
didn’t they? 
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Q. All the other people that worked in that store, they 
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continued to work, went to work at their regular hours and 
left at their regular hours just like you did during the time 
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you are talking about, didn't they? A. To my knowledge, 
yes, sir. 


” * 7 * * 
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Redirect Examination 


By Mr. Teu: 


* * * * * * * 


Q. Strike the question. Did the employees of Willoughby 
at the end of the day’s work go out the front door while 
pickets were there? 


* * ” * * oe * 


The Witness: This will be according to my knowledge, 
because a lot of times the employees leave at different inter- 
vals. For instance, all the back-end help leaves usually 
prior to our leaving, the fact is an hour and a half. 

Q. Did those employees go out the front door? A. Yes, 


sir, they always go out the front door. 

Q. Did you go out the front door at any time during the 
picketing? A. Not to go home, but I did go out the front 
door. 

Q. Did you have an occasion to talk to any of the pickets? 


57 


A. Yes, sir. 

Q. What were the circumstances that brought that con- 
versation about? A. Well, sir, there was some loud boister- 
ous talk from the pickets as to the effect of the strike, 
between them, I am referring to them, they were posted on 
each side of the vestibule, and they spoke in a tone to where 
passing cars could even hear it, the fact is one car even 
stopped, about a sofa bed that was in our window, saying 
to the effect not to buy it, it was all scab merchandise, which, 
if I may add, wasn’t made by the scab merchandise, that 
particular sofa bed we have had for months. 

Nonetheless, we let it go for awhile until they said it a 
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couple of other times. Finally, Mr. Willoughby went out 
front and asked them if they wouldn’t mind lowering their 
tones, and not speaking to customers, or rather to potential 
customers and to people passing by, to the effect that it was 
scab merchandise. 


59 
Mr. Teu: Mrs. Marie Wilson. 


Mrs. Meridian Wilson 


called as a witness by and on behalf of the Petitioner, being 
first duly sworn, testified as follows: 


* * * * 


Q. What is your occupation? 
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A. I am assistant to the Shipping Clerk at Calders Ware- 


house. : 

Q. Just a Shipping Clerk? A. Yes, sir. 

Q. Where is the Calder warehouse? First, what business 
is Calder in? A. Furniture. 

Q. Does he operate a store, if you know, other than the 
warehouse, in Birmingham? A. Yes, sir. 

Q. Is the warehouse located at 2321 1st Avenue North, 
Birmingham? A. That’s right. 

Q. That is where you work? A. That’s right. 

Q. Mrs. Wilson, were you at work on or about November 
7th of this year at the Calder warehouse? A. Yes, sir. 

Q. Did you receive a shipment from Perfection Mattress 
Company on or about that day? A. Yes, sir. 

Q. Was there any event that happened with respect to 
this shipment to Calder’s warehouse on that date? A. Well, 
I don’t know what you mean by that. Was there someone 
else that came besides the truck, is that what you mean? 

Q. Well, did someone else come? 
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A. Yes, sir. 

Q. Do you know who it was? A. Yes, sir. 

Q. Who was it? A. Mr. Romine or Romain, I am not sure, 
I am not familiar with how he pronounces it. 

Q. Did he come in and engage you in conversation? A. 
Yes, sir. 

Q. Tell us the substance of that conversation. A. Well, 
he came in and Mr. Robins, the warehouse manager, was on 
the telephone. So he asked did we know that Perfection was 
on strike, and I told him yes. And he wanted to see the 
manager and I told him that the manager, wait a minute, 
that Mr. Robins was on the phone, he was the manager. 

And he stood there a minute or two, and he said he didn’ 
have time to wait because he was following that truck, he 
had to go, Perfection truck, and they had already unloaded. 
So he was in a hurry, and he just gave me a little piece of 
paper with a name on it, and said, “‘give that to Mr. Robins 


to call,’’ because any mattresses that were left that day 
would be picketed. 

Q. Did he say whom he wished your boss to call? A. Yes, 
sir, he wrote his name down and left it with me. 

Q. Do you recall that name? A. C. T. Daniel. 

Q. Did he give the telephone number? 
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A. Yes, sir, but I don’t remember the number, 
* * * * 
Cross Examination 


By Mr. Cooper: 


Q. Mrs. Wilson, you say this young man—and I guess it 
was a young man, Mr. Romine? A. Yes, sir. 

Q. Came in and asked to see the man in charge, didn’t he? 
A. Yes, sir. 

Q. And did you tell him who the man in charge was? A, 
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I showed him to him, but he was on the telephone. He was 
standing there. 

Q. What is the gentleman’s name? A. Jack Robins. 

Q. What is his title? A. Warehouse manager. 

Q. Warehouse manager. Mr. Romine said that he had a 
message or something he would like to give to the manager, 
did he not? A. He asked me to deliver it. 

Q. He asked you to deliver it for him? A. That’s right. 

Q. After having found out that the manager was busy? A. 
He was on the telephone. 

Q. He was on the telephone, yes, ma’am. A. That’s right. 
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Q. Now, Mr. Romine didn’t ask you to go on strike or 
leave with him, or anything like that, did he? A. No, sir. 


* * * ~ * 
Redirect Examination 
By Mr. Teu: 


Q. Now, Mrs. Wilson, Mr. Robins is the warehouse mana- 
ger? A. Yes, sir. 


* * * * * 


Q. Is the supervisor or just a straight employee? 

Mr. Cooper: I object to that. She is not competent to 
give a conclusion on that. He can ask what he does. 

Mr. Teu: If she knows he is any part of management, it 
was all right to have a conversation, but not just an em- 
ployee of Calder Furniture Company. 


* * * * 
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Q. What are his duties as manager of the warehouse? A. 
Well, we ship, we deliver furniture, and we accept furniture, 
shipping and receiving. 

Q. What does Mr.—what is that gentleman’s name, Mr. 
Wilson? A. My name is Wilson. 
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Q. I am sorry. What was the manager’s name? A. 
Robins. 

Q. What does he do? Does he supervise the work of the 
people in the warehouse? A. Well, yes, loads trucks. 

Q. He tells them what to do, doesn’t he? A. That’s right. 

Q. He is kind of in charge there, isn’t he? A. Yes, sir. 

Q. That is what you mean? A. He is the warehouse mana- 
ger. 

Q. He is the warehouse manager? A. Yes, sir. 
* * * * * 
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Recross Examination 


By Mr. Cooper: 
* * 


Q. That was a truck from Perfection that came out there, 
wasn’t it? A. Yes, sir. 

Q. A truck owned by Perfection? A. They had ‘‘Perfec- 
tion Mattress”’ on it, if that’s what you mean. 

Q. It had Perfection’s name on it? A. Yes, sir. 

Mr. Cooper: All right, that’s all. 

The Court: He came along with the truck or behind the 
truck? 

The Witness: No, sir. 

The Court: Or beside this truck? 

The Witness: He was behind the truck. 

The Court: Behind the truck? 

The Witness: Yes, sir, in a car. 


* * * 
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L. H. Willoughby 


called as a witness by and on behalf of the Petitioners, hav- 
ing been previously duly sworn was recalled and testified 
further as follows: 
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Cross Examination 
By Mr. Cooper: 


Q. Mr. Willoughby, you are the same gentlemen that was 
sworn and testified a few moments ago? A. Yes, sir. 

Q. You have expressed a desire to leave, and I wanted to 
ask you one question, please, sir. A. All right. 

Q. There has been some testimony with respect to some 
words between you and a picket who was carrying a sign in 
front of your store, and my understanding is, and I want to 
ask you if it is not correct, that you had objected to the tone 
and the loudness as you felt it was of the voices of these 
fellows, and you had some words, and later they expressed 
an apology to you and you to them, and you fellows made 
up and you had no further objection to the manner in which 
they were conducting themselves, is that correct? A. That is 
correct, sir. 

Mr. Cooper: All right. Thank you, sir. 


* * * 
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* * 


Edwin G. Bruce, Jr. 


ealled as a witness by and on behalf of the Petitioner, being 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Teu: 


* * * » * 


Q. What is your occupation? A. I am a salesman with 
Calder’s Furniture Company. 

Q. Are there other salesmen in the employ of Calder 
Furniture Company? A. Yes, sir. 

Q. On the same footing with you? A. Yes, sir. 

Q. How many? A. Hight. 
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Q. Hight salesmen? A. Yes, sir. 

Q. Just regular employees of Calder? A. Yes, sir. 

Q. Were you working at Calder Furniture store or ware- 
house 


on or about November 10, 1958? A. Yes, sir. 

Q. Which place, the warehouse or the store? A. The store. 

Q. Did you on that day observe a negro and a white man 
walking up and down in front of Calder’s store where you 
were working? A. Yes, sir, they were not necessarily walk- 
ing, they were mostly standing. 

Q. Did they walk back and forth across the entrance 
occasionally? A. Not asa plan, but they were shifting sides 
from time to time. 

Q. Do you know who they were? A. I understood they 
worked for Perfection Mattress and Spring Company. 

Q. Do you know if they were union men? A. I wouldn’t 
know that. 

Q. Did they carry picket signs? A. Yes, sir. 

Q. Did the picket signs bear a legend? A. Yes, sir. 

Q. Do you remember what that legend was? A. In sub- 
stance I think I do. It said don’t buy Perfection Mattress 
Products, they are nonunion made, Local so forth and so on. 
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Q. Did it state anything about as a consumer, as a con- 
sumer please don’t buy? A. It says please don’t buy, or 
don’t buy Perfection Mattress products, they are nonunion 
made. 

Mr. Teu: That’s all. 


Cross Examination 


By Mr. Cooper: 


* * * * * * 


Q. How many people worked at the store where you 
work, Mr. Bruce? A. Well, they have about a like number 
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of office workers, about sixteen or seventeen, and three 
bosses you might say. 
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Q. Where is the store located that you are talking about? 
A. 1820-22 2nd Avenue North. 

Q. Between 18th and 19th on 2nd, is that correct? <A. 
That’s right. 

Q. What date was it that you say you saw these signs 
carried by men in front or standing out on the sidewalk? 
A. Imade the statement I am not exactly sure as to the date. 
It was on a Saturday and a Monday, about along the first 
of November. He said the 10th. That sounds all right. 

Q. Somewhere along there? A. Yes, sir, that’s right. 

Q. How many entrances does that store have? A. Two. 

Q. A front and a rear entrance? A. Yes, sir. 

Q. What is the rear entrance used for? A. Mostly for our 
trucks picking up merchandise from the store to be de- 
livered. 

Q. Do you get deliveries of merchandise coming to your 
store there? A. Very little. 

Q. Where do you get those? A. At the warehouse. 

Q. How do you get them into the store? A. They are 
hauled to our warehouse, and then we put a sample 
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on the floor and we sell from the sample. 

Q. How do you get the sample in the store? A. With our 
truck. 

Q. From the rear entrance? A. Generally at the rear 
entrance, on our products. 

Q. You didn’t see any men carrying signs out at the rear 
entrance, did you? A. No. 

Q. How wide is the sidewalk in the front of the store? A. 
Fifteen feet, I would say. 

Q. These two men were mostly standing? A. Yes, that’s 
right. 
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Q. Does any individual or do any individuals go in and 
out at any time, out of the back entrance? A. Oh, yes. 

Q. Who would they be? A. I mean salesmen or somebody 
that wanted to go to Lovemans, I mean it is a big alley back 
there. 

Q. A big alley? A. Quite a bit of traffic on it. 

Q. Quite a bit of traffic? A. Yes, sir. 

Q. And the employees, fellows that work there in the 
store, frequently leave there, don’t they? A. It might be 
more convenient to go out the back than out 
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the front. 

Q. It might be more convenient to go out the back than 
out the front, that would be where they would go. A. Yes, 
sir. 

Q. What time of day did you notice these fellows first 
show up standing on the sidewalk in front? A. Around 9:00 
o’clock. It might have been 9:15 or 9:30. 

Q. What time did you go to work that day? A. I got there 
about 8:30. The store opens officially at 9:00. 

Q. Do the other employees normally get there about 8:30 
like you did that day? A. Yes, sir. 

Q. What time did you see these sign carriers leave, or do 
you remember what time they left? A. Well, you see we are 
not on one floor all day. We have six floors, and we are 
moving about, but in the latter part of the afternoon. 

Q. When you left you didn’t see them that afternoon? A. 
No, they were gone. 

Q. You left at the regular time that people quit work at 
the store, didn’t you? A. Yes, sir. 


* . * * * 
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Redirect Examination 


By Mr. Teu: 


° * al * * * 


Q. Do the employees ever leave the store by the front 
entrance for any purpose at any time during the day? A. 
Yes, sir. 

Q. For lunch? A. Yes, sir. 

Q. Or any other purpose? A. They might have an errand 
to do. 

Q. Do you ever receive any shipments to the Calder Store 
in which you work through the front entrance? A. No, sir. 

Q. Do the employees altogether go for a cup of coffee or 
is coffee brought in to you? A. We go out. 
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Q. Do you all go out through the front entrance? A. Yes, 
sir. 


By Mr. Stelzenmuller: 


Q. Are there ever any small packages or messages and 
things like that delivered by employees of other companies 
in the front entrance? A. No, sir. I mean a Western Union 
man might come through the door, but there are no de- 
liveries to the front door. 

Q. How about drug store employees? A. Oh, yes, some- 
body might buy a suit of clothes from another 
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store, I mean they would come in that way, hand packages 
would come in for the employees. 


* * * * * sd * 


Q. I believe the question was do sometimes employees of 
other companies doing business with Calder Furniture 
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Company come in the front entrance, say, for example, 
delivering telegrams to the Company and things of that 
sort? A. That is correct. 

Q. What door do you customarily and ordinarily use to 
come to and go from work? A. The back door. 


* * * * * * Lad 


Q. Do any of the employees customarily come to and from 
work 
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through the front door? A. Yes, sir. 


Recross Examination 
By Mr. Cooper: 


Q. You customarily go in and out the back door when you 
come to work? A. Yes. 

Q. I guess the other folks, as you said, when they want to 
go an errand or something that is in the direction nearest 
the back door, if that is more convenient for them, that is 
the way they go, isn’tis? A. Yes, sir. 

Q. Do you know the names of these two fellows you saw 
standing outside on the sidewalk? A. No, sir. 

Q. You didn’t have anything to do with them, did you? A. 
No, sir. 

Q. They didn’t say anything to you? A. No, sir. 

Q. They didn’t ask you to strike, did they? A. No, sir. 

Q. They didn’t say anything to you, did they? A. N. 0, sir. 
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Q. You didn’t see or hear them say one single word to any 
other employee of your store, did you? A. No, sir. 
o ° *. * * * * 


Q. You continued to work regularly after you saw those 
picket signs there, didn’t you, Mr. Bruce? A. Yes, sir. 
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Q. And everybody else in the store did, didn’t they? You 
nodded your head. A. Yes, sir. 


* * * * * s * 
James Haran Lowe 


called as a witness by and on behalf of the Petitioner, being 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Teu: 
* * 
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Q. What is your occupation? A. Iam an attorney. 

Q. You are a praticing attorney? A. Yes, sir. 

Q. I presume as a practicing attorney you have some 
clients? A. Well, a few, yes. 

Mr. Cooper: I will stipulate that. 

Mr. Teu: All right. He is interested. 

Q. Is Mr. Sidney Braswell or is the Sidney Braswell 
Furniture Company among your clients? A. He is. 

Q. Did you receive a call from anyone at the Sidney Bras- 
well Furniture Company on or about November 5, 1958? A. 
Mr. Braswell called me. 

Q. What did you do as the result of receiving that call? 
A. Imade a visit to the front of his location. 

Q. What did you find as to the conduct and circumstances 
prevailing at the front of the Braswell Store? A. Well, on 
this occasion I found a colored man and a white man picket- 
ing the front entrance of the Braswell Furniture Company. 

Q. By the way, where is the Braswell Furniture Company 
located? A. It is located on the—let’s see, I guess that 
would be the northwest corner at Avenue F and 19th Street 
in Ensley. 


80 


Q. Go ahead. You were telling us about what you found 
at the front entrance of the store. A. The colored man had 
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a card, I should say ten by twelve, attached to a piece of 
wood, and the white man and he together were walking in 
front of the entrance to the Braswell Store. 

Q. Was there any legend on this sign? A. Yes. 

Q. Or printing? A. Yes, it was printed, approximately 
two inches high, I would say, three or four lines, I don’t 
recall presently the exact wording, but it had to do with 

Mr. Cooper: I object. I should have before. If they 
know 

The Court: Has anybody got a copy of this? 

Mr. Cooper: I can get it, and I stated it in our answer 
correctly, and I don’t think there will be any dispute about 
it. The signs would be the best evidence. 

Mr. Teu: He can give the substance of that legend. 

The Court: He can give the substance of it. 

Mr. Stelzenmuller: The best evidence rule just applies 
to documentary evidence. 

Mr. Cooper: I think it is a document. We want the cor- 
rect legend. 

The Court: I will permit him to give his recollection of 
the substance of it. 
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Mr. Cooper: All right. 

A. My recollection is in substance that sign stated that 
the Perfection Mattress Company was on strike, that there 
was an unfair labor practice involving the Perfection Com- 
pany. It had AFL-CIO. I don’t recall it exactly. Frankly, 
I don’t have it presently in my mind. 

Q. Did it have any statement, contain in the legend any- 
thing with respect to consumers? A. I made a memorandum 
at that time of the exact wording that it contained. 

Q. Do you have that memorandum with you? A. No, Iam 
sorry, I don’t. 

Q. Very well, let’s go ahead. You found this conduct 
being engaged in in front of the store by these two people? 
A. Yes. 


37 


(81) 


Q. Now, go ahead. A. So I approached the white man and 
asked him, or questioned him with regard to their activities, 
and asked him why they were picketing the Sidney Braswell 
Furniture Company. 

Q. Did you ascertain the names of these people? A. I 
didn’t the colored man. The white man’s name was Richards 
or Richardson. I saw him out in the hall a few moments ago, 
a slender man, but I am frank to say I thought his name was 
Richards. 

Q. Was it John Richardson? 
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A. Yes, that’s right, John Richardson. 

Q. All right, go ahead. A. I did not obtain the colored 
man’s name. On that occasion I inquired as to why the union 
was picketing the Sidney Braswell Furniture Company. His 
response to my question was that the union was engaging 
in a strike at the Perfection Laundry—I mean Perfection 
Mattress Company, and that one of the Sidney Braswell 
Furniture Company’s trucks had violated their picket line 
against their instructions. 


So I asked him what he meant by that, and he said that 
they had a picket line established at the Perfection Mattress 
Company, and that a truck bearing the name of Sidney Bras- 
well Furniture Company came to the plant. They told him, 
the pickets told him not to enter the plant, that they were 
onstrike. And he said they violated that and went on in re- 
gardless of their request for them not to. Later the truck, 
I believe he said with mattresses, anyhow with products of 
the manufacturer, broke it again by coming out. 

He said that they didn’t do anything about that, but later 
they did, the Sidney Braswell Company truck did the same 
thing again, and that that was the reason for them, for the 
union picketing this particular Company. 

So I asked him if he was certain that it was the Sidney 
Braswell Furniture Company, and he said yes. So I left 
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him on the sidewalk and went into the business house of the 
Sidney 
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Braswell Furniture Company and discussed the conversa- 
tion that I had had with the union gentleman with Mr. Bras- 
well. I told him of the conversation. He said—— 

Mr. Cooper: I object to what Mr. Braswell said now. 

The Court: I sustain the objection. 

Q. Let me ask you this. At this time did you engage in 
this conversation? I will ask you—I withdraw the question. 
Go ahead. A. So after discussing the matter with Mr. Bras- 
well, I went back outside and told Mr. Roberts or Richard- 
son that Mr. Braswell had told me that they were incorrect 
in their statement, that he hadn’t been to the Perfection 
Mattress and Spring Company during the—and that they 
were on strike, that he had received no deliveries from the 
Perfection Mattress Company, and I told Mr.—in addition 
to that I told this union gentleman that there were more 
than one Braswell Furniture Company located in the area, 
that they were identified, of course, differently, but gener- 
ally speaking their names were identical, the trade name 
was, that there was a Sidney Braswell Furniture Company, 
which was the one that they were then picketing, that there 
was a Braswell Furniture Company, Incorporated, some 
half block removed in the direction of the steel mill. And I 
suggested to him that he call his superior, and when I say 
‘the’ I refer to Mr. Robertson, that he call his superior and 
relate to him the facts that I had given him to see if he 
would not withdraw the picket line. 
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So he called his superior and asked me during the call the 
location of the Sidney Braswell Furniture Company, so I 
told him. I didn’t hear the conversation between him and 
his alleged superior. He came from the phone booth and we 
walked across the street. I told him that—or he told me that 
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his superior would be out to discuss the matter that after- 
noon. 

So I asked him if he would desist in his picket line in front 
of the Braswell Furniture Company, and he, after some dis- 
cussion, he said that he would. 

So he reversed the sign and placed it against the building 
and he and the colored man stood against the building. 

That was, I would say, between 3:00 and 4:00 P.M. on the 
date that you mentioned. About 5:00 o’clock I left my office 
to go to the garage where I have my car stored, and I found 
the picket line was no longer at the Sidney Braswell Furni- 
ture Company but was now at the Braswell Furniture Com- 
pany, the one and the same store that I had told them that 
there apparently was some mistake with reference to the 
identity. 

There was another man who was introduced to me as 
being the superior that Mr. Robertson had called, and 
affiliated with the union. 

Q. Do you recall his name? A. He was Anderson or. 

Q. Was it Mr. C. T. Daniel? A. Daniel. 
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Q. Was it this gentleman sitting here next to Mr. Cooper? 
A. Yes, he was there. 

Q. Wait a minute. Did he tell you what his connection was 
with the union? A. I wouldn’t recall. 

Q. Go ahead. A. So I shook hands with him and had a 
brief word or two. So I remember that I told him that there 
had—that they had moved the picket line from Braswells 
because they had not crossed his picket line, that is that 
Braswell Company’s employees had not crossed the picket 
line, and that the strike in that area, or picket line in that 
area was a severe blow to a business house. 

So he said he could well understand that. And I think 
that was about the substance of our conversation. 

Q. Did he make any statement with respect to picketing 
other stores? A. Well, he only said he was going to picket 
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this Braswell Furniture Company, and I don’t recall any 
further statement with reference to that. You might refresh 
me but I don’t recall it. 
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Q. You have repeatedly referred to a Mr. Robinson or 
Robertson in your testimony. Are you referring to Richard- 
son, the man that was identified to you on the picket line? 
A. There was a colored man and this slender gentleman. 

Q. Was it John T. Richardson? A. Yes, sir, when I say 
Robertson, I am referring to Richardson. 

Q. You are referring to Richardson? A. Yes. 


* * co * * * 
Cross Examination 


By Mr. Cooper: 


° * * 
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Q. We have a sworn answer on file here that the only 
picket sign exhibited in front of any store reads: ‘“Products 
made by Perfection Mattress and Spring Company are 
made by nonunion labor. As a consumer please do not buy. 
Local 261, AFL-CIO.”’ To refresh your recollections, is that 
what you saw? A. I think that is identical. 

Q. That is identical, yes, sir, A. Or reasonably or gener- 
ally so. 

Q. You are familiar with the Sidney Braswell store, are 
you not? A. Oh, yes. 

Q. How many entrances does it have? A. One. 

Q. Does it have a rear entrance? A. Oh, I thought you 
meant front. Oh, yes, it has a side entrance. 


* * * * * 
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Q. What time of day was it you went out and observed 
these two fellows that you referred to, do you recall, about? 
A. Oh, it was in the middle of the afternoon. 

Q. Did you go right out there after Mr. Braswell called 
you? A. Yes. 

Q. Do you know what time the store normally opens and 
the employees come to work? A. Approximately at 8:00 in 
the morning. 

Q. Approximately at 8:00 in the morning? A. Yes. 

Q. Isn’t it a fact, Mr. Lowe, that the man that you talked 
to in substance said to you that this store is selling Perfec- 
tion Mattress goods, and we are on strike at the Perfection 
Mattress, or words to that effect? A. No, their chief com- 
plaint was that employees of Braswell had crossed their 
picket line. 

I will say this though, I recall now that in fact when I told 
them that Mr. Braswell had advised me that there had been 
no deliveries of goods from Perfection Mattress, they said 
‘*Well, we see a sign here on his window that he is selling 
Perfection.’’ I recall him saying that. 
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Mr. Frederick Ferguson 


called as a witness by and on behalf of the Petitioners, being 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Teu: 


° * ~*~ ” * id 


Q. What is your occupation? A. I am Vice-President of 
Calder Furniture Company. 


* * * * 


(94) 
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Q. Were you on duty about 9:00 or 10:00 o’clock on No- 
vember 8, 1958? A. Yes, sir. 


92 


Q. At Calder’s Store here in Birmingham? A. Yes, sir. 

Q. Tell me whether or not around 9:00 or 10:00 o’clock 
pickets appeared in front of your store? A. Yes, sir, be- 
tween 9:30 and a quarter of ten Saturday morning. 


* ° * * * * 


Q. Did they carry any picket signs? A. Yes, sir. 

Q. Did the picket signs bear a legend? A. Yes, sir. 

Q. Do you know what the legend was, do you remember 
it? A. Products from Perfection Mattress Company are 
made by nonunion labor. As a consumer, please do not buy 
them, and it was signed by AFL-CIO Local 261, AFL-CIO. 


* ° * * * * * 
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Q. Was this on Friday or Saturday? 


* * * * 
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The Witness: This happened on Saturday. 

The Court: November 10th was Monday. 

Mr. Teu: That’s right. 

The Court: The 9th would have been Sunday, and the 
8th Saturday. 

The Witness: Yes, sir. 

Q. On November 8th? A. Yes, that was a Saturday. 

Q. Did they picket your place of business on November 
10th? A. Yes, sir. 

Q. Any days thereafter? A. No, sir. 

Q. They picketed Monday, or Saturday? A. They picket- 
ed Saturday until the rain came, then they left. 

Q. How long did they picket on Monday? A. From about 
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a quarter of 12:00 until it began to get dark, I imagine 4:30, 
somewhere along there. 
Q. What time does your store close? A. 5:30, sir. 


se * * * * 
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Q. How many entrances are there to your store, Mr. 
Ferguson? A. We have a front entrance and an alley en- 
trance. 

Q. Which entrance is used by the employees ordinarily in 
coming to work? A. Coming to work, the rear entrance, 
because the front door is locked until we open the store at 
9:00 o’clock. 

Q. Leaving in the afternoon, after the day’s work, which 
entrance do they use? A. Hither entrance, whichever is con- 
venient, where they have their car, wherever their car hap- 
pens to be, or which street car they happen to cach. 

Q. Which would you say is customarily used, front or rear 


entrance, at the end of the day? A. Fifty, fifty. 
Q. Fifty, fifty? A. Yes, sir. 
Q. During the day are any small packages or telegrams or 
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communications or other matters addressed to Calder Fur- 
niture Company ever received through the front door? A. 
Yes, sir. 

Q. Do salesmen came to the front door in soliciting busi- 
ness from the Calder Furniture Company? A. Ninety-eight 
per cent of them do. 

Q. Do your employees have a coffee break during the day? 
A. Yes, sir. Newberrys is next door. They frequent that 
quite often. 

Q. Which entrance is used by the employees? A. The 
front entrance, the closest entrance. They just walk out the 
front entrance. 

Q. Do you recall if at any time during the picketing at 
your premises on these two days there was a period of time 
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when there were no customers coming in or leaving fhe 
store? A. DoI recall a time that none came in? 

Q. None, during the picketing, came in or out of the store? 
A. No, sir, not that I know of. Many people came in and out. 


7” * * * * * 
Cross Examination 
By Mr. Cooper: 


Q. Mr. Ferguson, your store is the store at which Mr. 
Bruce works, I believe? A. Yes, sir. 
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Q. And everybody came to work that day at the regular 
time, didn’t they, so far as you know? A. So far as I know, 
yes, sir. 

Q. Was that before these fellows got there with the signs 
you talked about? A. Yes, sir. 

Q. And the people that park their car to the rear, every- 
body comes through the rear to their work, and there were 
never any signs at the rear so far as you know, were there? 
A. No, sir, there wasn’t any in the rear, no, sir. 


* * * ” * 
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Q. If people want to go to a coffee shop, Thompsons, or 
somewhere a little nearer through the back, they can go 
through the back, can’t they? 
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A. Yes, but you have none down in that part of town. Every- 
body goes next door. 

Q. If they have some reason that makes it more con- 
venient to go out the rear, they do go out the rear, don’t 
they? A. Yes, sir. 
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Q. Did you hear any one of the pickets say anything to 
any employee of your store about your employees going on 
strike? A. No, sir. 

Q. Or leaving work? A. No, sir. 

Q. You heard nothing like that, did you? <A. No, sir. 


* * * * * 
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Ella Carlisle 


called as a witness by and on behalf of the Petitioners, being 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Teu: 


°. * * * * * 


Q. What is your occupation? A. Maid at Willoughby 
Furniture Company, Fairfield. 

Q. Were you on duty, if you recall, about November 14, 
1958? A. Yes, sir. 

Q. At the Willoughby store? A. Yes, sir. 

Q. Did there appear about 1:30 in the afternoon some 
pickets at that place? A. Yes, sir. 

Q. Did you see them? A. Yes, sir. 
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Q. Do you recall the legend on the picket signs? A. Yes, 
sir. 

Q. If any was on there? A. Yes, sir. 

Q. Do you recall what the legend said? A. Yes, sir. 

Q. Will you state what it said? A. Products made by the 
Perfection Mattress and Spring Company are made by non- 
union labor. As a consumer, please do not buy, Local 621, 
AFL-CIO. 

Q. The pickets didn’t talk to you? A. No, sir. 

Q. You had no conversation with them? A. No, sir. 
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Q. You just saw the picket sign? A. Yes, sir. 

Q. Do you know if any other employees of the store saw 
the sign? A. Yes, sir. 

Q. How many were there? A. Everybody at the store. 

Q. How many employees work there? A. It is five colored 
and six white. 

Q. All right, did the picketing occur on more than one 
day? 
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A. Yes, sir. 


* * * * * * 

Q. Did you frequently go in and out of the store on 
errands? A. Yes, sir. 

Q. What entrance did you use? A. Front. 

Q. Is that usually used by employees of the store in com- 
ing to and leaving work? A. Yes, sir. 

Q. Did you have any conversation with any of the pickets 
on any errands? A. No time at all, sir. 
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Cross Examination 


By Mr. Cooper: 


° * * 
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Q. Do you remember what time of day they showed up, 
the first day you saw them there? A. Yes, sir. 

Q. What time? A. A little after 1:30, about 1:30 when 
they came the first day, Friday. 

Q. What time did you come to work that day? A. Iam 
there about a quarter of 8:00. 

Q. What time did they leave that day? A. They usually 
would leave around 4:30. 

Q. They would usually leave around 4:30, wouldn’t they? 
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A. 4:30 or 5:00, something like that, a little before the store 
closed. 

Q. Before the store closed? A. Yes. 

Q. Of course, you didn’t leave until the store did close? A. 
That’s right, sir. 

Q. So that either day you didn’t see them when you left 
the store because they were already gone? A. That’s right. 


* * * * * * * 
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Q. Did you continue to work from this Friday until the 
next Saturday? A. I did, sir. 

Q. They didn’t ask you to stop work? A. No, sir. 

Q. They didn’t ask you to go on strike, did they? A. No, 
sir. 

Q. They didn’t ask you to join the union or anything like 
that? A. No, sir, I never had a conversation with them. 

Q. You never had a conversation with them? A. No, sir. 

Q. And you continued to work right on? A. Yes, sir. 


es * . * * 
107 
Howard E. Goodwin 


called as a witness by and on behalf of the Petitioners, being 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Teu: 
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Q. Where do you work? A. Manager, Standard Furniture 
Company, number 2 store. 

Q. Where is the number 2 Standard Store located? <A. 
2221 2nd Avenue North. 
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Q. Were you on duty there on or about November 7th of 
this year? A. Yes, sir. 

Q. Did any pickets come to the place of business, employ- 
ment, on that day? A. Yes, sir. 

Q. Will you tell us about the picketing, if they picketed 
your premises? A. Well, it is—you mean the incident? 

Q. Yes. A. Three or four fellows came in the store and 
asked for the manager, and asked me were we accepting 
merchandise from Perfection Mattress Company, and I told 
them that we were. Later on this fellow, colored fellow, they 
put him outside in front of the store with a sign. 

Q. Did the three or four people that came in and asked 
for the manager and talked to you say where they were 
from? A. Yes, sir, they said they were from the Perfection 
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Mattress Company. 

Q. Did they say they were on strike? A. Yes, sir. 

Q. Did they ask you not to buy Perfection products? <A. 
Yes, sir. 

Q. What did you say to that request? A. Well, I don’t 
purchase the furniture, but I. 

Q. You are the manager, are you not? A. Yes, sir, I am 
the manager. 

Q. Can you hire and fire? A. Yes, sir. 

Q. You say you are just the manager, and you gave them 
no response to their request not to buy, or what did you say? 
A. Well, at this particular time there was a truck at the 
back door when they came in. 

Q. Whose truck? A. Perfection truck. 

Q. With a load of merchandise for you? A. Yes, sir, and 
they were unloading it. But I told them I would go ahead 
and accept this load, and as for other deliveries, I would 
inquire and check with the owner of the company, probably 
he would not accept any more merchandise under the cir- 
cumstances. 


(169) 


Q. Did you promise not to buy any more merchandise? 
A. I didn’t promise not to buy it, I didn’t make any definite 
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promise, I said I would contact the owner of the company, 
under the circumstances I was sure that he would not accept 
any more merchandise. 

Q. Did you accept any future shipments? A. No, sir. 

Q. Where did this picket in front of your premises patrol? 
A. Up and down in front of the store. 

Q. Around the front entrance? A. Yes, sir. 

Q. How many entrances do you have? A. Two. 

Q. Do you have other employees in the store besides your- 
self? A. Yes, sir. 

Q. How many are there? A. Three. 

Q. Do they ordinarily use the front or rear entrance in 
coming to and leaving work? A. They came in the front 
door. 

Q. Could these three employees have seen the picket sign 
carried by the picket? A. Yes, sir. 

Q. Did you know if they did see it or not? A. Yes, sir. 

Q. Do you know what legend, if any, appeared on the 
picket sign? 
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A. Idon’t recall. It said products made by Perfection Mat- 
tress are made by nonunion labor. Please do not buy them, 
and some local, I don’t remember. 

Q. Do you recall if this phrase was in the legend: ‘‘As a 
consumer, please do not buy them’’? A. Yes, sir. 

Q. Was there any statement with respect to any local 
union? A. There was a local number or something on the 
picket signs, but I don’t recall that. 

Q. You don’t recall? A. No, sir. 

Q. All right. Do the employees of the store ever go out 
for a coffee break, for a cup of coffee or to the drug store 
and come back in? A. Yes, sir. 
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Q. Through the front entrance? A. Yes, sir. 

Q. Do you ever receive small packages and shipments, 
telegrams and letters and mail in the front entrance? A. 
Yes, sir. 

Q. What is the rear entrance used for? A. For unloading 
merchandise, trucks, and loading trucks for deliveries. 

Q. Was there any picketing at the rear entrance? A. Not 
that I know of, no, sir. 
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Q. What entrance is used by the customers? A. The front 
entrance. 

Q. Was there ever a time during the picketing of your 
store when there were no customers coming in or going out 
the store? A. There were a few coming in and out. 

Q. All the time? A. Yes, sir. 


113 
Sara Gillespie 
called as a witness by and on behalf of the Petitioners, being 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Teu: 


* * * 
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Q. What is your occupation? A. I am a bookkeeper with 
Hunter Furniture Company. 


* . * * * * * 


Q. Mrs. Gillespie, were you at work on Friday, November 
7, 1958? A. I was. 

Q. At the furniture store, Hunter Furniture Company 
store? A. Yes, sir. 

Q. On that date did you receive or did your store receive 
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a shipment of mattresses from the Perfection Mattress and 
Spring Company? 
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A. Mr. Romine knocked at the back door of our company 
and I let him in, and he wanted to see Mr. Hunter. And I 
told him that he was upstairs, and he said that a shipment 
was coming in from Perfection, and that if he accepted the 
merchandise that he would picket our store. 

I told him Mr. Hunter was upstairs and would be down, 
and that’s what he told Mr. Hunter when he came down. 

So, the merchandise never did come into our store at all. 

Q. You heard the conversation between Mr. Romine and 
Mr. Hunter? A. Yes, sir, I was standing about the same 
distance as you are to me when he said it. 

Q. Did Mr. Romine tell you who he was when he came in? 
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A. He said he was Mr. Romine from the Perfection, the 
union. I didn’t know who the man was, but that’s what he 
told Mr. Hunter. 

Q. That is all the conversation that was had with you? A. 
He had none with me other than he wanted to see Mr. Hin- 
ter. I just overheard the conversation. 

Q. Was there any picketing? A. No. 

Mr. Teu: That’s all. 

The Court: Was there any picketing? 

The Witness: No, sir. 

Mr. Teu: No picketing. Your witness. 


Cross Examination 
By Mr. Cooper: 


Q. Mrs. Gillespie, as I understand you, you had no con- 
versation with this man that came there? A. That’s right. 

Q. He asked to see the owner or the manager, did he not? 
A. He asked to see Mr. Hunter. 


52 


(118) 


Q. He asked to see Mr. Hunter and when you got in touch 

with Mr. Hunter he said what you have told us? A. Yes, sir. 
Q. He didn’t ask you to strike or to quit work? A. No, sir. 
Q. He didn’t address any remarks to you, did he? 
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A. No, sir. 

Q. You continued to work that day? A. Yes. 

Q. You continued to work afterwards? A. Yes. 

Q. You never heard any more from that gentleman, have 
you? A. No, sir. 

Q. He never asked you to join the union, support the 
union, or have anything to do with the union, did he? A. No. 


° s * ” - * * 


Fred Schoen 
called as a witness by and on behalf of the Petitioner, being 
first duly sworn, testified as follows: 
Direct Examination 


By Mr. Teu: 


* * * 


Q. What is your occupation? 
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A. Iam a salesman at Ross Black Furniture Company. 


* * * ” * * * 


Q. Do other salesmen work in that store with you? A. 
Actually, Mr. Black is the only other salesman. 

Q. He is the owner of the business? A. Yes, sir. 

Q. Is there any other employee working in the store? A. 
Yes, sir, there are three others. 

Q. Were you on duty about November 5, 1958? A. Yes, 
sir. 

Q. Did a Mr. Romine come into the store? A. No, sir. 

Q. Did anyone from the Perfection Mattress and Spring 
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Company or the union come into the store? A. We had a 
delivery that day. 

Q. Who made the delivery? A. There were just drivers. 
I don’t know their names. 

Q. That was on November 5th? A. Yes, sir. 

Q. On November 6th did there appear in front of your 
place 
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some pickets? A. Yes, sir. 

Q. Do you know who they were? A. No, sir. 

Q. Did you talk to them? A. No, sir. 

Q. Did they carry picket signs? A. They did. 

Q. Did the picket signs bear a legend? A. Yes, sir. 

Q. Do you recall what that legend was? A. Yes, sir. 

Q. What was it? A. It said products made by Perfection 
Mattress Company are made by nonunion labor. As a con- 
sumer do not buy them. 


* * * * * * * 


Q. What time did the pickets show up at your place of 
business? A. About 3:00 P.M. 

Q. How long did they remain? A. About two hours. 

Q. Did they on any day thereafter return to your place? 
A. On the following Monday two other pickets came. 

Q. Two different pickets? 
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A. Two different pickets. 
Q. How long did they picket? A. Two hours. 
Q. Morning or afternoon? A. Afternoon. 


* * a * * * 
Q. How many entrances are there to this store? A. Only 
one front entrance and the back is used only for deliveries. 


Q. What entrance is normally used by the employees in 
going to and coming from work? A. The front door. 
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Q. Do the employees ever get a coffee break? A. Very 
seldom. 
Q. If they get a coffee break, which entrance did they use? 
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A. The front door. 

Q. Do you ever receive small packages, telegrams, letters 
or other shipments destined for the company through the 
front door? A. All deliveries except truck deliveries come 
through the front door. 


* ” * * 
Cross Examination 


By Mr. Cooper: 


* * He * * 


Q. What time did you get to work that day? A. 8:30. 

Q. What time did you regularly get to work? A. 8:30. 

Q. Do the other employees of the store come to work at 
the same time? A. Some of them are there at 8:00, some at 
8:30. 

Q. What time does the store close? A. 5:30. 
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Q. Is that when you regularly leave? A. Yes, sir. 

Q. Is that when the other employees regularly leave? A. 
Yes, sir. 

Q. The pickets left at 5:00 o’clock or something like that? 
A. I say ‘‘the other employees’’; the delivery men all leave 
at 5:00 o’clock. 

Q. They left at 5:00? A. Yes, sir. 

Q. Do they leave through the back? A. The front. 

Q. Do they make their deliveries always to the back, when 
they drive up to deliver products and things of that kind? 
A. Yes, sir. 

Q. No one carried any signs in the back, did they? A. I 
didn’t see any signs in the back. 

Q. You didn’t see any? A. No. 
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Q. Did you continue to work the day after you first saw 
these fellows with the signs there? A. Yes, sir. 

Q. Did the other people in the store continue to work? A. 
Yes, sir. 

Q. Did anybody from the union ask you not to work or 
say anything at all to you? 
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A. Not to me personally, no. 


* * * * 
Redirect Examination 
By Mr. Stelzenmuller: 


Q. I was not paying too close attention, but was there any 
occasion when the pickets became loud and boisterous in 
front of the building? 


* * * * * * * 


A. The second set of pickets on Monday, while they were 
walking back and forth, spoke to each other in loud voices. 
And there is one thing that they repeated several times, and 
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that was ‘‘I would never cross a picket line, even to pay a 
bill. It’s a good excuse not to pay it.’”’ They repeated that 
several times. 

Q. How were they carrying their picket signs or banners? 
A. They were carrying them low over their shoulders with 
the signs straight up. If someone had wanted to stop and 
read it, they couldn’t have read it. 

Q. Do you ever have employees of other employers doing 
business with the Ross Black Furniture Company who come 
in the front door, such as telegram boys? A. Yes, sir. 


* * * = * » 


Recross Examination 
By Mr. Cooper: 


Q. Mr. Schoen, tell me if you will, please, sir, what mes- 
sages were received through the front door, or telegrams, if 
any, during these few hours that there were a couple of 
fellows with signs out there? A. No one atall. As a matter 
of fact, there were very few customers that came in. 
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Q. Ididn’t ask youthat. But at least there were no mes- 
sages or packages delivered? A. No, sir. 


* * * * * * * 


Q. As a matter of fact, as you told us before, the rear 
entrance is where you get your merchandise, isn’t it? A. 
Truck deliveries. 

Q. Truck deliveries. And there was no attempt to stop 
those trucks or talk to those truck drivers by anybody carry- 
ing a sign that you saw? A. Not to my knowledge. 

Q. Not to your knowledge. That’s all I am asking you 
about, sir. A. No, sir. 

Q. How did you discern or determine what the sign had 
on it? A. I read the sign the first time that the pickets 
came. 

Q. You could read it all right? A. The first time. 

Q. Anybody else that looked at it could have read it just as 
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well, could they not? A. Yes, sir. 

Mr. Cooper: All right. Thank you. 

Mr. Stelzenmuller: May I ask a question? 

The Court: Address your remarks to the Court. You 
may proceed. 


Redirect Examination 
By Mr. Stelzenmuller: 


Q. You have some deliveries in small lots of merchan- 
dise through the front door for resale? A. Yes, sir. 


By Mr. Teu: 


Q. Mr. Schoen, how long did the pickets picket the prem- 
ises of your store? A. Two hours on two different occa- 
sions. 
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C. T. Daniel 


called as a witness by and on behalf of the Petitioners, 
being first duly sworn, testified as follows: 


Direct Examination 
By Mr. Teun: 


Q. What is your occupation? A. I am an organizer for 
the Retail, Wholesale Department Store International, or 
the Department Store Council of Alabama, I believe that’s 
correct. 


Cross Examination 
By Mr. Cooper 


Q. Mr. Daniel, I want to ask you one question, please, 
sir. Would you please tell the Court as best you can recall 
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what conversation you had, if you had any, with the gentle- 
man who identified himself as Mr. Haran Lowe, who testi- 
fied about the Sidney Braswell Furniture Company? 
What did you tell him, if anything? 
* * * s * * e s * 


A. I was called by a sign carrier to come out to Mr. Bras- 
well’s store, and Mr. Lowe was put there at the time. And 
he had been receiving, or that store had been receiving 
furniture, and we asked them to not buy Perfection Mat- 
tress Company productss. I asked him not to buy Perfec- 
tion Mattress Company products, that they were made by 
nonunion labor, and we were on strike over there. 
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Q. Did you ask him to do anything with respect to the 


employees working in the store, Mr. Daniel? A. I did not. 

Q. Have you asked any employee of any of the stores 
that have found out handled Perfection Mattresses to quit 
work or strike or support you fellows or do anything of 
that kind? 


A. T have not. 

Q. Has any representative or member of your union in 
your presence done any such thing as that? A. No, sir. 

Q. You have been to several of the stores yourself, have 
you not? A. Yes, sir. 

Q. Have you ever talked to anyone in any of the stores 
other than the person that identified himself as the man- 
ager or one of the supervisors of the store? A. I have not. 

Q. Or owner? A. I have not. 

Mr. Cooper: Thank you, sir. Have you made any at- 
tempt to organize any of the employees in any of these 
stores or get 
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them into your union? A. We have not—I have not. 


Frank Parker 


called as a witness by and on behalf of the Respondents, 
being first duly sworn, testified as follows: 
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Direct Examination 
By Mr. Cooper 


Q. State your name, please, sir. A. Frank Parker. 

Q. What is your position with the International Union 
that is the Respondent here? A. I am a Vice-President of 
the International Union. 

Q. I believe you have had some relation in your capacity 


as a representative of the International with the strike situ- 
ation at Perfection, have you not? A. Yes, sir. 
° 


Q. Have you issued instructions or made any sugges- 
tions to Mr. Daniel or to any other officials who were in 
more direct contact? A. Yes, sir. 

Q. What were those instructions? 
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Mr. Burr: We object to that as hearsay, self-serving 
statements made out of the presence of the complainant or 
the charging party. 

The Court: That would be true ordinarily. 

Mr. Cooper: We are accused of having an illegal objec- 
tive in picketing or placing signs in front of secondary 
employers, which is legal as such unless we have an illegal 
objective in mind of trying to organize or get collective 
assistance out of the employees of the store. 
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And I think we are entitled to show our plan or program 
as announced to the people who were engaged in the sign 
carrying. 

The Court: There would have to be an exception to the 
hearsay rule. I don’t see that that would constitute an 
exception. 

Mr. Cooper: We are not offering it to prove how the 
picketing was carried on. We are only offering it as evi- 
dence of the plan, if any, that the striking union had. We 
have been accused of having an illegal plan, which we deny. 

The Court: I sustain the objection. 

Mr. Cooper: We would like to offer proof that the in- 
structions to everybody concerned have been ‘‘only to speak 
to managers or owners of retail stores, and ask them not to 
buy; and there have been strict instructions issued to every- 
one who has had anything to do with the strike, not to say 
anything to any employee of any place other than Perfec- 
tion. 
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The Court: You have your record. 
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F. M. Jackson, Jr. 


called as a witness by and on behalf of the Charging Party, 
being first duly sworn, testified as follows: 


Direct Examination 


By Mr. Stelzenmuller: 


Q. What is you business, Mr. Jackson? 
147 
A. President of the Perfection Mattress and Spring Com- 


(147) 


Cross Examination 


By Mr. Cooper: 


Q. What actually happened, except seeing pickets in 
front of the store. You say some of the stores continued to 
buy from you? A. Yes, sir. 

Q. Some of them did not? A. Some of them did not. 

Q. Which one or ones did not? A. I couldn’t name them 
offhanded. I had a man here this morning. 

Q. The requests from the union to the stores were par- 
tially successful, but not entirely? A. That is correct. 

Q. In getting them to stoy buying from you or your firm? 
A. With some of the stores it was successful. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TENTH REGION 


Case No. 10-CC-390 
In the Matter of 


UnitTep WHOLESALE AND WaREHOUSE Emptoyees Loca 261, 
Rerart, WHOLESALE AND Department Store Union, AFL- 
CIO 

and 
Mark L, Ta iaFEerRo 
Case No. 10-CC-391 


Rerart, WHOLESALE AND Department Store Union, AFL- 


CIO 
and 
Mark L, TatrarEerRro 
Stipulation 


It is hereby stipulated by and among United Wholesale 
and Warehouse Employees, Local 261, Retail, Wholesale 
and Department Store Union, AFL-CIO, herein called 
Respondent Local; Retail, Wholesale and Department Store 
Union, AFL-CIO, herein called Respondent International 
(herein jointly called Respondents) by and through their 
attorney, Jerome A. Cooper, Esquire, Mark L. Taliaferro, 
Esquire, the Charging Party herein; and Joseph C. Thack- 
ery, Counsel for the General Counsel of the National Labor 
Relations Board, that: 


I. 


The General Counsel of the National Labor Relations 
Board (herein called the Board) by the Acting Regional 
Director for the Tenth Region, acting pursuant to author- 
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ity granted in Section 10(b) of the National Labor Rela- 
tions Act, 61 Stat. 136 (herein called the Act) and pursu- 
ant to Sections 102.15 and 102.33 of the Board’s Rules 
and Regulations, Series 7, as amended, issued an Order 
Consolidating Cases, Complaint and Notice of Hearing 
therein dated November 21, 1958 against the Respondents 
upon charges filed and served November 10, 1958. True 
copies of the aforesaid charges, Complaint and Order 
Consolidating Cases and Notice of Hearing thereon were 
duly served by registered mail upon each of the Respond- 
ents and upon the charging party. 
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Perfection Mattress and Spring Company, herein called 
Perfection, is and has been at all times material herein, an 
Alabama corporation with its principal office and place of 
business in Birmingham, Alabama, where it is engaged in 


the manufacture and sale of mattresses, springs, furniture 
and allied products. Perfection, in the course and conduct 
of its business, annually sells and ships goods valued at 
more than $100,000 directly to customers located outside the 
State of Alabama. 


3. 


At all times material herein Standard Furniture Com- 
pany, Sidney Braswell Furniture Company, Braswell Fur- 
niture Company, Ross Black Furniture Company, F. G. 
Calder Furniture Company, Inc., Marks-Fitzgerald Fur- 
niture Company and Willoughby Furniture Company, In- 
corporated, hereinafter respectively called Standard, Sid- 
ney, Braswell, Ross Black, Calder, Marks-Fitzgerald and 
Willoughby, are each customers of Perfection, and are em- 
ployers operating retail furniture stores in the Birming- 
ham, Alabama, area. 
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4. 


At all times material herein Respondents are and have 
been labor organizations within the meaning of Section 2(5) 
of the Act. 

5. 


Since on or about October 14, 1958, Respondents have 
been engaged in a labor dispute with Perfection and have 
picketed Perfection’s premises at all times material herein. 


6. 


Respondents on or about October 27, 1958, and at various 
times thereafter in furtherance of their dispute with Per- 
fection, requested Standard, Sidney, Braswell, Ross Black, 
Calder, Marks-Fitzgerald and Willoughby to cease purchas- 
ing Perfection merchandise for sale in their retail stores. 


7. 


Respondents in furtherance of their dispute with Per- 
fection, on or about October 31, November 5, 6, 8, 10, 14, 15 
and 17 and thereafter, picketed at the retail stores of Stand- 
ard, Sidney, 
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Braswell, Ross Black, Calder, Marks-Fitzgerald and Wil- 
loughby, at entrances used in common by some employees 
and by customers of said store. 


8. 


The picketing described in paragraph 7, above, was peace- 
ful at all times material herein and was limited to not more 
than two pickets at any one time. These pickets were on 
the public sidewalk in front of the stores and carried a 
picket sign visibly reading ‘‘Products Made By Perfection 
Mattress and Spring Company Are Made By Non-Union 
Labor. As a Consumer, Please Do not By Them. Local 
261, AFL-CIO.”’ The pickets did not appear until after the 
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hour at which employees of tl:e stores normally reported to 
work and the pickets left before the hour at which such em- 
ployees normally left work at the end of the day. 


(a) No pickets were placed at back or service entrances 
to which deliveries of merchandise were made at the stores, 
and through which some employees of the store regularly 
came and went. Employees of the stores could see, and 
some saw, the picket signs from inside the stores and when, 
as some employees did, such employees used the public en- 
trances of the stores to enter or to leave in the course of a 
day. 


(b) No truck drivers or deliverymen were asked not to 
deliver to the stores’ service entrances, and no such em- 
ployee refused to make any such delivery. 


(e) No employee of the stores quit work or indicated any 
inclination or intention to do so, or to refuse to handle Per- 
fection-made products as a result of or during the picketing. 


(ad) No appeal, other than by the picketing as described 
above, was ever made by respondents directly to employees 
of the retail stores handling at retail products of Perfec- 
tion. Respondents spoke directly to owners or managers of 
the retail stores and asked them not to buy from Perfection. 


(e) Respondents made no attempt to organize or to re- 
cruit membership among employees of the stores. 
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There has been no work stoppage at any time material 
herein by employees of Standard, Sidney, Braswell, Ross 
Black, Calder, Marks-Fitzgerald and Willoughby pursuant 
to the aforesaid picketing. 


10. 


This stipulation, together with the Charges, the Affidavits 
of Service of said Charges, the Order Consolidating Cases, 
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Complaint and Notice of Hearing, the Affidavit of Service 
thereof, copy of the Transcript of Proceedings entitled, 
‘‘Rains, ete. v. Retail, Wholesale and Department Store 
Union, et al, Civil Action No. 9238”’, in the United States 
District Court for the Northern District of Alabama, South- 
ern Division, and the Answer of the Respondents to the 
Complaint shall constitute the entire record herein. 


11. 


All parites hereto expressly waive hearing, Intermediate 
Report of Trial Examiner and the filing of exceptions and 
oral argument before the Board. All parties hereto may 
file briefs and proposed findings of fact and conclusions of 
law with the Board within thirty (30) days from the date 
hereof; however, any party may seck an extension of time 
within which to file such briefs by addressing such request 
to the Board and stating the grounds therefor in accord- 
ance with the provisions of the Board’s Rules and Regula- 
tions. 


12. 


This stipulation is subject to the approval of the National 
Labor Relations Board. Upon the Board’s approval of this 
stipulation and upon expiration of the time provided here- 
inabove for filing briefs, the Board upon the record as set 
forth in paragraph 10 above may decide the case, make find- 
ings of fact and conclusions of law and issue an appropriate 
order as though after hearing, Intermediate Report, excep- 
tions and oral argument before the Board. 


13. 


This stipulation contains the entire agreement of the 
parties, 


167 
there being no agreement of any kind, verbal or otherwise, 
which varies, alters, or adds to the stipulation, provided, 
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however that the parties expressly agree that in the event 
of any conflict with or discrepancy from the evidence set 
forth in the transcript in Civil Action 9258 referred to 
above in paragraph 10 hereof, the evidence in said tran- 
script shall prevail and control the above stipulation. 


Iy Wrryess Waereor the undersigned have hereunto set 
our hands on the dates and at the places written opposite 
our respective names. 

Signed this 7th day of January, 1959 at B’ham, Ala. 

United Wholesale and Warehouse Employees Local 261, 
Retail, Wholesale and Department Store Union, AFL-CIO 


By /s/ Jerome A. Cooper 


Signed this 7th day of January, 1959 at B’ham, Ala. 
Retail, Wholesale and Department Store Union, AFL- 
CIO. 
By /s/ JERomE A. Cooper 


Signed this 7th day of January, 1959 at B’ham, Ala. 
/8/ Mark Ta.tarEeRRo 
Signed this 8th day of January, 1959 at Atlanta, Georgia. 


/s/ JosePH C. THACKERY 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Usirep WHOLESALE AnD WareHouse Empuoyees Locat 261, 
Reta, WHOLESALE AND DeparTMENT SrorE Union, AFL- 
CIO 
Case No. 10-CC-390 


and 


Mark L, TatiaFrerro 
Reta, WHOLESALE anp Department Store Union, AFL- 


CIO 
Case No. 10-CC-391 
and 


Marx L. Tairerro 


Order Approving Stipulation and Transferring Case to Board 


On January 8, 1959, a Stipulation was entered into by 
United Wholesale and Warehouse Employees, Local 261, 
Retail, Wholesale and Department Store Union, AFL-CIO; 
Retail, Wholesale and Department Store Union, AFL-CIO; 
Mark L. Taliaferro; and Joseph C. Thackery, counsel for 
the General Counsel on behalf of the National Labor Rela- 
tions Board in which the parties stipulated certain facts 
and waived their right to a hearing, to the issuance of an 
Intermediate Report by a Trial Examiner, and the filing of 
exceptions, and oral argument before the Board, but re- 
served the right to file briefs with the Board. The Board 
having duly considered the matter, 


Ir Is Heresy Orverep that the aforesaid stipulation be, 
and it hereby is, approved and made a part of the record 
herein. Accordingly, 
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Ir Is Furruer Orperep that the above-entitled proceed- 
ing be, and it hereby is, transferred to and continued before 
the Board for the purpose of making findings of fact and 
conclusions of law and the issuance of a Decision and Order. 


Dated, Washington, D. C., February 17, 1959. 
By direction of the Board: 


Frank M. Kuerver 
Executive Secretary 
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125 NLRB No. 50 D-843 
Birmingham, Ala. 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Unirep WHOLESALE AND WaREHOUSE Emptoyess, Locat 261, 


RETAIL, WHOLESALE AND DEPARTMENT Store Union, AFL- 
CIO (Perfection Mattress & Spring Company) 


Case No. 10-CC-390 
and 

Marx L. TaviaFerRo 
and 


Rerait, WHOLESALE AND DEPARTMENT Store Union, AFL- 


CIO 

Case No. 10-CC-391 
and 

Mark L. TauiaFERRO 


Decision and Order 


Upon charges duly filed on November 10, 1958, by Mark 
L. Taliaferro, an individual, against the Local Union and, 
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separately, against the International Union, the General 
Counsel for the National Labor Relations Board, by the 
Regional Director for the Tenth Region, issued an order 
consolidating cases and complaint on November 21, 1958, 
against United Wholesale and Warehouse Employees Lo- 
cal 261, Retail, Wholesale and Department Store Union, 
AFL-CIO, and against Retail, Wholesale and Department 
Store Union, AFL-CIO, herein called the Respondents, al- 
leging that the Respondents had engaged in and were en- 
gaging in unfair labor practices affecting commerce with- 
in the meaning of Section 8 (b) (4) (A) and 2 (6) and (7) 
of the Act. Copies of the complaint, the charge, and notice 
of hearing were duly served upon the Respondents and the 
Charging Parties. 


With respect to the unfair labor practices, the complaint 
alleged, in substance, that on and after October 31, 1958, 
the Respondents induced and encouraged the employees of 
certain retail furniture stores in the Birmingham, Alabama, 
area, and the employees of other employers, to engage in 
strikes or concerted refusals in the course of their employ- 
ment to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, 
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materials, or commodities or to perform any services, with 
an object of forcing or requiring said employers to cease 
doing business with Perfection Mattress & Spring Com- 
pany, herein called Perfection. On December 9, 1958, the 
Respondents filed an answer denying the material allega- 
tions of the complaint. 


On January 7, 1959, all parties entered into a stipulation, 
which provides in pertinent part that the parties waive 
their rights to a hearing and to the issuance of a Trial Ex- 
aminer’s Intermediate Report and Recommended Order. 
In lieu thereof the parties stipulated that the entire record 
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of this proceeding shall consis: of the stipulation, the charg- 
es, the affidavits of service of said charges, the order con- 
solidating cases, complaint and notice of hearing, the affi- 
davit of service thereof, copy of the transcript of proceed- 
ings entitled, ‘‘Rains, etc. v. Retail, Wholesale and Depart- 
ment Store Union, et al, Civil Action No. 9258,’’ in the 
United States District Court for the Northern District of 
Alabama, Southern Division, and the answer to the Re- 
spondents to the complaint. The stipulation further pro- 
vides that upon such stipulation, the record herein, and 
briefs to be filed by the parties, the Board may make find- 
ings of fact and conclusion of law, and may issue its Deci- 
sion and Order as if the same facts had been adduced after 
hearing, Intermediate Report, exceptions and oral argu- 
ment before the Board. 

By an order issued on February 17, 1959, the Board ap- 
proved the aforesaid stipulation, made it a part of the rec- 
ord herein, and transferred the matter to, and continued it 
before, the Board. 

Upon the basis of the aforesaid stipulation, and the en- 
tire record in the case, including the briefs filed by the 
Respondents, the General Counsel, and the Charging Party, 
the Board makes the following: 


Finvrncs or Facr 


I. Perfection Mattress and Spring Company is engaged 
at Birmingham, Alabama, in the manufacture and sale of 
mattresses, springs, furniture and allied products. It an- 
nually sells and ships goods valued at more than $100,000 
directly to customers located outside the State of Alabama. 
We find that at all times material herein, Perfection has 
been engaged in commerce within the 
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meaning of Section 2 (6) and (7) of the Act, and that it will 
effectuate the policies of the Act to assert jurisdiction in 
this case.* 

We also find that at all times material herein Standard 
Furniture Company, Sidney Braswell Furniture Company, 
Braswell Furniture Company, Ross Black Furniture Com- 
pany, F. G. Calder Furniture Company, Inc., Marks-Fitz- 
gerald Furniture Company and Willoughby Furniture Com- 
pany, Incorporated, are each customers of Perfection, and 
are employers operating retail furniture stores in the Bir- 
mingham, Alabama, area. 


II. The labor organizations involved. 


Retail, Wholesale and Department Store Union, AFL- 
CIO, and its affiliated local, United Wholesale and Ware- 
house Employees Local 261, are labor organizations within 
the meaning of Section 2(5) of the Act. 


III. The facts 


Following an impasse in bargaining, the Respondents en- 
gaged in a strike against Perfection on or about October 
14, 1958. The dispute with Perfection concerned its em- 
ployees at Birmingham, and the Respondents picketed, at 
all times material herein, Perfection’s premises in that 
City. When the pressure of the strike failed to produce 
agreement or a contract between the parties, and appar- 
ently not being satisfied with the effectiveness of the picket- 
ing at Perfection, the Respondents, on or about November 
7, 1958, by their agent Romine and others, began to follow 
Perfection trucks which were attempting to make deliver- 
ies to a number of retail furniture stores. These stores in- 
eluded Standard Furniture Company, Sidney Braswell Fur- 


1Stemons Matling Service, 122 NLRB No. 13 (Member Jenkins concurring 
specially). 
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niture Company, Braswell Furniture Company, Ross Black 
Furniture Company, F. G. Calder Furniture Company, Inc., 
Marks-Fitzgerald Furniture Company, and Willoughby 
Furniture Company. 

The pattern of Respondents’ conduct was to follow the 
Perfection trucks to the retail stores where mattresses were 
to be delivered and there to request the managers or oth- 
ers in charge to stop receiving or buying Perfection prod- 
ucts until the strike was settled. When such request failed, 
the Respondents immediately placed pickets at the en- 
trances of the stores. The 
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testimony in the record in the injunction proceeding, which 
was stipulated by the parties as part of the record in the 
instant proceeding, makes this clear. Thus, Bibby, an em- 
ployee of Willoughby Furniture Company, testified that 
Daniel, the Respondents’ representative, told the employees 
at a Union meeting that “we could picket the stores and try 
to stop the trucks that was coming in from Perfection,’’ 
that they were going to picket all retail outlets, customers 
of Perfection, that did not stop handling Perfection goods. 
When Willoughby, Sr. said he would not refuse to take any 
more Perfection mattresses, two pickets appeared shortly 
thereafter and began to picket his store. An assistant to 
the Calder warehouse shipping clerk testified that Romine 
stood there a minute or two ‘‘and said he didn’t have time 
to wait because he was following that truck,’’? handed her 
a piece of paper to give to the manager for the latter to 
call him ‘‘because any mattresses that were left that day 
would be picketed.” When Lowe, attorney for Sidney 
Braswell, asked Romine to call Daniel to straighten out a 
mistake in identity between that Company and the Bras- 
well Furniture Company in the same City, the pickets were 
removed from Sidney Braswell to Braswell Furniture 
shortly after the call, and no attempt was made to picket 
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Sidney Braswell further as, according to the testimony, it 
had not “violated the picket line.”? Similarly, at Standard, 
when its manager, Goodwin, told four persons who ap- 
proached him on behalf of the Respondents that he was 
accepting Perfection merchandise, a picket appeared short- 
ly thereafter with a picket sign in front of his store. 

The testimony shows that the pickets appeared at the 
various stores bearing a sign with the following legend: 
“‘Products made by Perfection Mattress & Spring Company 
are made by non-union labor. As a consumer, please do not 
buy them. Local 261, AFL-CIO.’? They were, in all in- 
stances, stationed at or near the front entrances to the 
stores. While truck deliveries are made at the rear en- 
trances to the stores, the evidence also indicated, however, 
that on a number of occasions deliveries of smaller pack- 
ages, telegrams, and letters were made by way of the 
front door. At Ross Black all deliveries except truck de- 
liveries were made through the front door. While for the 


most part the employees of the retail furniture stores ar- 
rived and left when the pickets were no longer there, 
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it is clear from the record that the employees could, and 
did, see the pickets and the picket signs. Moreover, it was 
shown by the record that these employees use the front 
door to go to and from lunch and for coffee breaks. In vir- 
tually all instances, the front entrance is the common en- 
trance used by the employees as well as the public. More- 
over, it was testified that at Willoughby the employees go 
in and out of the front door ‘‘all day long.” Indeed, the 
record is uncontradicted that the employees of the retail 
furniture stores had to cross the lines when leaving the 
stores by the public entrances during the day. 

The picketing was enjoined by the United States District 
Court for the Northern District of Alabama on December 
9, 1958. The Court of Appeals for the Fifth Circuit denied 
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the appeal of the Respondents from this order on April 
30, 1959.? 


Discussion 


The Respondents admit that an object of their picketing 
in front of the retail furniture stores of Perfection’s cus- 
tomers was to force cessation of business dealings between 
those store owners and Perfection. Counsel for the Re- 
spondents stated during the course of the injunction pro- 
ceeding that 


When we spoke to some of the managers of stores 
.-. and they said ‘we are not buying Perfection mat- 
tresses, we are not going to buy any more’ we didn’t 
even put any signs out there because that was our only 
purpose. (Emphasis added) 


It is also uncontradicted that picketing was not confined to 
those times when Perfection employees were present with 
their trucks. 

The Respondents attempt to exonerate their conduct on 
the basis that their picketing was intended only for the 
consuming public and was not addressed to neutral employ- 
ees. An analysis of the entire record in this ease indicates 
to us that the Respondents’ contention is without merit. 
The Board has held, with court approval, that conduct con- 
sisting of picketing 
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necessarily invites employees to make common cause 
with the strikers . . . irrespective of the literal appeal 
of the legends on the picket signs.? Its very purpose 
.- is to exert influences, 


2 Retail, Wholesale, and Department Store Union, AFL-CIO v. Rains, 266 
F. 2d 503 (C. A. 5). . 


3 Laundry, Linen Supply § Dry Cleaning Drivers Local 928 (Southern Serv- 
ice Company, Ltd.), 118 NLRB 1435, 1437; enf’d 262 F. 2d 617 (C. A. 9). 
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as the Supreme Court has recognized. And directing the 
printed appeal to the consumer, in our opinion, does not 
negate those influences. It is sufficient that the necessary 
effect of the picketing is to induce employees to engage in a 
work stoppage.* The Board made clear its view of com- 
mon entrance picketing in Southern Service Company, Inc.,é 
where it held that such picketing violates Section 8 (b) (4) 
(A) of the Act by reason of the implicit appeal to the em- 
ployees of the retail stores who are employed by employers 
who are not parties to the labor dispute. In that case, the 
notice which was originally directed to ‘‘the public” was 
later changed to ‘‘Notice to Patrons.’”? The foreseeable 
consequence, or stated differently, the natural or probable 
result, of picketing at an entrance used in part by employees 
is to induce a strike. It is generally well settled that Sec- 
tion 8 (b) (4) (A) requires that an object of the union ac- 
tivities and not the sole object fall within its proscription." 
Thus, in the Gotham case,* the Second Circuit held that the 
evidence showed that at least one of the Union’s objectives 
was to apply pressure on the employers, other than the one 
with whom they had the dispute, for the purpose of causing 
them, in turn, to threaten the employer with whom they had 
a dispute with loss of business unless it came to terms with 
the Union. 

The fact that picketing may not be successful in inducing 
a work stoppage is not controlling on the question of 


4 TMughes v. Superior Court, 339 U. 8. 460. 


5 Dallas General Drivers, Warchousemen § Helpers, Local No. 745 (Asso- 
ciated Wholesale Grocery of Dallas, Inc.), 118 NLRB 1251, enf’d 264 F, 2d 
612 (C, A. 5). 


© Supra. 


7N.L.R.B, Vv. Denver Building g Construction Tradcs Council, 341 U. 8S. 
675, 689 


8 NL.R.B. v. Associated Musicians Local 802, AFL (Gotham Boradcasting 
Corp.), 110 NLRB 2166, enf'd 226 F. 24 900 (C. A. 2), cert. den. 351 
U. 8. 962. 
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whether the picketing is violative of Section 8 (b) (4) (A) 
of the Act. That a work stoppage did not 
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occur does not in any way detract from the fact that the 
picketing activity had as its necessary effect the inducing 
and encouraging of employees to engage in a work stop- 
page in violation of Section 8 (b) (4) (A). 

Within this frame of reference, we note that an employee 
of Ross Black Furniture Company, one of the retail fur- 
niture stores that was being picketed, testified at the in- 
junction hearing that on November 6, 1958, the pickets were 
walking back and forth in front of that store, and speaking 
in loud voices repeated several times, ‘‘I would never cross 
a picket line, even to pay a bill. It’s a good excuse not to 
pay it.” He testified further that the pickets were carrying 
the picket signs ‘‘low over their shoulders with the sign 
straight up”’ and that ‘‘if someone had wanted to stop and 
read it, they couldn’t have read it.’ This clearly appears 
indicative of employee inducement rather than consumer 
appeal. On November 14, 1958, the testimony indicates, a 
picket in front of the Willoughby store talked “loud enough 
to the other picket that we could hear him back in the store 
with the door closed.’? The picket, according to the wit- 
ness, said, ‘‘Look at this junk in the window that is made 
with scab labor,’’ referring to a sofa bed made by Perfec- 
tion. It seems evident from a careful reading of the record 
that this was intended for the employees in the store; in- 
deed, according to the testimony, there were no customers 
present in the vicinity of the store at the time. When Wil- 
loughby’s president reproved the picket, the latter became 
“impudent,” and the president’s son, an employee of the 
store, stepped in and ‘‘had some words’’ with the picket. 

Our dissenting colleagues fall into the obvious error of 
mistaking a characterization for a fact. The evidence at 
the hearing in the injunction proceedings when appraised 
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with care negates completely their characterization of the 
picketing activities in this case as ‘‘consumer’’ picketing. 
As we have already indicated, the evidence is clear and con- 
vincing that the Respondents were bent on forcing a cessa- 
tion of business between Perfection and the retail furniture 
stores with which it did business. The picketing as con- 
ducted here necessarily required the employees of the neu- 
tral employers to work behind the picket lines. The total 
circumstances were such that far from indicating to the 
retail store employees that their appeal was not addressed 
to these employees, 
176 


the pickets actually and most affirmatively made sure that 
the employees were made aware of their appeal. That the 
picketing was in front of the stores is consistent with em- 
ployee inducement as the store employees used the front 
door entrance ‘‘all day long,” as the evidence indicates. 
While truck deliveries were made at the rear entrances, all 
other deliveries were made by the front door. And with 
respect to the hours of picketing, we direct the attention 
of our dissenting colleagues to the fact that employees of 
the retail stores were required to cross the picket lines, as 
the testimony clearly demonstrates, frequently during the 
course of the day. Under these circumstances, we are of 
the opinion that the facts of this case fall squarely within 
the rule of the cases referred to by our colleagues in the 
text of their dissent and which they attempt, unsuccessfully, 
to distinguish.’ 

We also take note of the fact that the stipulation in this 


® The reference in the dissent to Member Jenkins’ dissenting opinion (with 
Member Bean) in the Koberts case (119 NLRB 962) evidently results from a 
mis-reading of that opinion, In that case, Member Jenkins pointed out that the 
Respondent Union, among other things, ‘‘affirmatively encouraged employees 
of the picketed employers and drivers from other companies to pass through 
its picket lines.’’ Here, not only is this absent but it is abundantly clear that 
the picketing was directed at those very employees. 
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proceeding concedes that the Respondents, in furtherance 
of their dispute with Perfection, on or about October 31, 
November 5, 6, 8, 10, 14, 15, and 17, and thereafter picketed 
at the retail stores of ‘‘Standard, Sidney, Braswell, Ross, 
Black, Calder, Marks-Fitzgerald, and Willoughby,’’ at en- 
trances used in common by some employees and customers 
of said store. We note further that the record made before 
the United States District Court—the only testimony stipu- 
lated by the parties to be used in the Decision of this case 
—stands uncontradicted, and that in this posture the record 
made before the District Court which granted the Section 
10 (1) injunction is the record on which the present Decision 
of the Board is predicated. The Respondents having 
chosen to present no other or further evidence before this 
Board, we necessarily rely on that record and the stipula- 
tion of the parties. 

Under all the circumstances including the record in the 
injunction proceeding and stipulation now before us and for 
the reasons stated, we find that by picketing the retail fur- 
niture stores of the named employers at entrances common- 
ly used by the employees of those stores and the public, 
from time to time during business hours, for the purpose 
of forcing the owners of the retail stores to cease doing 
business with Perfection, the Respondents have induced 
and encouraged the 
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employees of the owners of the retail stores to engage in a 
strike or concerted refusal to work in violation of Section 
8 (b) (4) (A) of the Act. 


The Remedy 


Having found that the Respondents have engaged in un- 
fair labor practices, we shall order them to cease and de- 
sist therefrom and to take certain affirmative action de- 
signed to effectuate the policies of the Act. 
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Conc.ustoxs or Law 


The Board, upon the basis of the foreging facts and the 
entire record, concludes as follows: 


1. Perfection Mattress & Spring Company is engaged in 
commerce within the meaning of Section 2 (6) and (7) of 
the Act. 


2. Respondents United Wholesale and Warehouse Em- 
ployees Local 261, and Retail, Wholesale and Department 
Store Union, AFL-CIO, with which the Local is affiliated, 
are labor organizations within the meaning of the Act. 


3. The activities of the Respondents, as set forth above, 
which have been found to constitute unfair labor practices, 
occurring in connection with the operation of the com- 
panies involved herein, and their customers, have a close, 
intimate, and substantial relation to trade, traffic, and com- 
merce among the several States, and tend to lead to labor 


disputes burdening and obstructing commerce and the free 
flow of commerce. 


OrpER 


Upon the entire record in this case and pursuant to Sec- 
tion 10 (¢) of the National Labor Relations Act, as amend- 
ed, the National Labor Relations Board hereby orders that 
the Respondents Retail, Wholesale and Department Store 
Union, AFL-CIO, and its affiliated local United Wholesale 
and Warehouse Employees Local 261, their officers, repre- 
sentatives, successors, assigns, and agents, shall: 


1. Cease and desist from engaging in, or inducing or en- 
couraging the employees of Standard Furniture Company, 
Braswell Furniture Company, Ross Black Furniture Com- 
pany, F. G. Calder Furniture Company, Inc., Marks-Fitz- 
gerald Furniture Company, and Willoughby Furniture 
Company, retail furniture dealers in the Birmingham, Ala- 
hama, area, or of any employers except Perfection Mat- 
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tress & Spring Company, to engage in a strike or a con- 
certed refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle or 
work on any goods, articles, materials 
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or commodities, or to perform any services, where an ob- 
ject thereof is to force or require said retail furniture deal- 
ers in the Birmingham, Alabama, area, or any other em- 
ployer or person, to cease doing business with Perfection 
Mattress & Spring Company. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 


(a) Post at the offices and meeting halls of the Respond- 
ents in Birmingham, Alabama, copies of the notice attached 
hereto as an Appendix.” Copies of the said notice to be 
furnished by the Regional Director for the Tenth Region, 
shall, after being duly signed by the Respondents, be posted 


by them immediately upon receipt thereof, and be main- 
tained by them for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all places where 
notices to members are customarily posted. Reasonable 
steps shall be taken by the Respondents to insure that the 
notices are not altered, defaced, or covered by any other 
material, 


(b) Furnish to the Regional Director for the Tenth Re- 
gion signed copies of the notice attached hereto as an Ap- 
pendix for posting by Perfection Mattress & Spring Com- 
pany and the said retail furniture stores referred to above, 
they being willing, at places where they customarily post 
notices to their employees. 


10 In the event this Order is enforced by a decree of the United States Court 
of Appeals, the Notice shall be amended by substituting for the words ‘‘PUR- 
SUANT TO A DECISION AND ORDER’’ the words ‘PURSUANT TO A 
DECREE OF THE UNITED STATES COURT OF APPEALS ENFORCING 
AN ORDER.’’ 
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(c) Notify the Regional Director for the Tenth Region, 
in writing, within ten (10) days from the date of this Order, 
what steps the Respondents have taken to comply herewith. 


Dated, Washington, D. C. 


Born Lerpom, 
Chairman 


Putt Ray Ropcers, 
Member 


JoserH ALTON JENKINS, 
Member 


Nationa Lasor Reations Boarp 
(SEa) 
179 


Joun H. Fannryc and Srerugen 8, Bray, Members, dis- 
senting: 


The decision of the majority bans consumer picketing, 
thus enlarging the scope of proscribed activity under Sec- 
tion 8 (b) (4) (A) without reference to its recent amend- 
ment.’! Needless to say, the legality of the conduct in issue 
should be decided under the law existing when it occurred, 
in the fall of 1958. Shortly before, the Supreme Court had 
interpreted the Act as containing no ‘wholesale condemna- 
tion of secondary boycotts.’’* The Court also said: “A 
union is free to approach an employer to persuade him to 
engage in a boycott, so long as it refrains from the specifi- 
cally prohibited means of coercion through inducement of 
employees.” Yet our colleagues burden their decision with 
a detailed account of how this union—the Respondent— 
approached the secondary employers involved, all of which 


11 On September 14, 1959, this Section was amended by Sec. 704 of Public 
Law 86-257, 86th Congress, 8. 1555. 


312 See Local 1976, etc, v. N.L.R.B. (Sand Door), (June, 1958) 357 U. 8. 93, 
99, affirming 241 F, 2d 147, enforcing 113 NLRB 1210. 
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Respondent admits. And they advert in some detail to 
cases concerning the objective of picketing, when the only 
problem at issue here is whether there was inducement of 
secondary employees. 

Our colleagues in effect find that any picketing during 
working hours necessarily affects the employees of the 
establishment picketed. They attach no significance to the 
wording of the picket signs, which were clearly addressed 
to consumers, asking them not to buy. They attach no sig- 
nificance to the fact that the picketing was limited to the 
public sidewalk in front of the stores—the obvious location 
for a direct consumer appeal. In fact, they make it appear 
that the selection of this location intentionally entailed fre- 
quent crossings by secondary employees, although this was 
not the case and all such employees could—if possessed of 
strong scruples against picket line crossing—have used the 
rear entrances when picketing was in progress. They 
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maximize two insignificant incidents that occurred during 
picketing at seven separate locations but they gloss over 
the fact that Respondents engaged in no picketing at all 
during the early morning and later afternoon hours, when 
employees reported for and left work, the fact that no at- 
tempt whatever was made to interfere with deliveries, and 
the further fact that no pickets were placed at rear or serv- 


13 N.L.B.B, v. Denver Building § Construction Trades Council, supra, which 
involved an admitted strike and the problem was one of objective, in contrast 
with the instant case where Respondent concedes the fact that its objective 
was proscribed but contends that inducement of secondary employees was not 
intended, hence that the ‘‘strike or inducement’? portion of Section 8 (b) (4) 
(A) is not met; also N.L.B.B. v. Associated Musicians Local 802, AFL (Gotham 
Broadcasting Corp.), swpra, where the picket signs carried no consumer ap- 
peal, picketing was carried on at all—not just public—entrances, and some 
picketing was done while secondary employces were still arriving for work, from 
which the Court there concluded that the Board was justified in finding that 
the picketing at the premises of secondary employers was ‘‘in part at least 
intended to influence employees.’’ 
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ice entrances where deliveries of merchandise were custo- 
marily made. Just how the Respondent could have made 
it more clear that the appeal of its picketing was to custo- 
mers and not to employees we do not see. Possibly our col- 
leagues would have permitted such picketing had it oc- 
curred at night, or on Sundays or holidays, on the assump- 
tion that it was thus patently restricted to that potential 
consumer, the window shopper. But even in those cireum- 
stances they would demand, no doubt, that the premises 
picketed be devoid of employees. We think they reduce 
the area for consumer appeal by picketing to a point clearly 
not intended by the Act as it existed at the time the events 
in question occurred. 

With a broad sweep, our colleagues say that the natural 
and probable result of picketing at an entrance used in part 
by employees is to induce a strike. With complete disre- 
gard of the legend on the signs, the locale of the picketing, 
and its disciplined and limited duration, they infer that it 
was calculated to induce and encourage employees to take 


action.* They ignore those cases in which the Courts have 
required independent evidence—apart from the mere fact 
of picketing—to support the inference of inducement,” or 
have made it clear that it is not the purpose of the Act to 
condemn all customer or secondary picketing.** And, in our 


44In this connection we note in Gardeners, Exterminators ete. Local 399 
(Roberts g- Associates), 119 NLRB 962, that Member Jenkins has already 
committed himself to the proposition that the Act does not per se outlaw pick- 
eting at the premises of secondary employers, and in that case, looked to the 
legend on the signs and the manner of picketing in concluding that the picket: 
ing in that case did not violate the Act. Sce his dissent with Member Bean at 
p. 965. 


15 N.L.B.B. v, Local 50, Bakery and Confectionery Workers International 
Onion, (Arnold Bakers, Inc.), 245 F. 2d 542 (C.A. 2), setting aside 115 
NLRB 1333; N.L.B.B. v. General Drivers, Local 968 (Otis Massey Co.), 225 
F, 2d (C.A, 5), setting aside 109 NLRB 61; cert. den. 350 U. S, 914, 


16NLE.B, v. Business Machines cte., Local 459, I.U.E. (Boyal Typewriter 
Co,), 228 F. 2d 553 (C.A. 2), setting aside 111 NLRB 317; cert. den, 351 
U. 8, 962, 
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view, they specifically rely upon cases which do not support 
their conclusion on the facts here presented. 
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For instance, in Associated Wholesale Grocery,'” unlike 
the instant case, the picket signs directly implicated the 
secondary employer by saying it was unfair, and the daily 
duration and locale of the picketing made it necessary for 
store employees to cross to go to work and for some regu- 
lar supplier employees to cross. In Southern Service,* al- 
though factually somewhat closer to the instant case, there 
were inquiries by employees and deliverymen as to the pur- 
pose of the picket line and delay in some deliveries. When 
that case reached the 9th Circuit Court of Appeals for en- 
forcement, the Court stressed the fact that the unions “did 
nothing to dispel the natural effect of a picket line,’’ noting 
that the pickets had been instructed not to tell employees 
and deliverymen that they were free to cross the line. In- 
stead the pickets handed out a card with the telephone num- 
ber of the union’s representative. No such inquiries about 
crossing the line occurred in the instant case, and there is 
no evidence that the pickets were instructed not to explain 
that the appeal being made was simply what the signs 
themselves said. In fact, there is no evidence whatever in 
the instant case to except it from the rules so recently stated 
by the 9th Circuit: ‘‘The cases are clear that secondary 
picketing may be done where the union makes clear to 
everyone just whom the picketing is directed at and why.” ” 


17 Dallas General Drivers, Warchousemen § Helpers, Local No. 745 (Asso- 
ciated Wholesale Grocery of Dallas, Inc.), 118 NLRB 1251; enf’d 264 F. 2d 642 
(C.A. 5). 


318 See Laundry, Linen Supply ¢ Dry Cleaning Drivers Local No, 928, eto., 
(Southern Service Company, Ltd.), 118 NLRB 1435; enf’d 262 F. 2d 617 
(C.A. 9). 


19 N.L.B.B. v. Laundry, etc., Local No, 928 (Southern Service Co., Ltd.), 
262 F. 617, at 620. (C. A. 9). 
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We think the Respondents made it abundantly clear that 
their appeal 
182 


by picketing was to consumers and not to employees.” 
Hence we would find no violation of 8 (b) (4) (A). 


Dated, Washington, D. C. 


Stepen S. Beay, 
Member 


Joun H. Fannive, 
Member 


NatrionaL Lasor Retations Boarp 
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APPENDIX 
NOTICE 


To Att Memsers or Rerait, WHOLESALE AND DEPARTMENT 
Storr Union, AFL-CIO, anp Its Arriuiatep LocaL 
Usirep WHOLESALE AND WarEHOUSE Empuorees Locat 261 

PuRSUANT To 


A Decision anp ORDER 


of the National Labor Relations Board, and in order to ef- 
fectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


We will not induce or encourage employees of Standard 
Furniture Company, Braswell Furniture Company, Ross 


20 See Crowley's Milk Company, Inc., 102 NLRB 996, enf’d. 208 F. 2d 444 
(C.A. 3) wherein the Third Circuit, at p. 447, ordered reinstatement of a 
strixing employee who had engaged in consumer picketing of customers of his 
employer. The placards—ag in the instant case—were carried in front of the 
places of business of various customers of respondent and requested the public 
and such customers not to buy respondent’s products, 
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Black Furniture Company, F. G. Calder Furniture Com- 
pany, Inc., Marks-Fitzgerald Furniture Company, and Wil- 
loughby Furniture Company, or of any other employer ex- 
cept Perfection Mattress & Spring Company to engage in 
a strike or a concerted refusal in the course of their em- 
ployment to use, manufacture, process, transport, or other- 
wise handle or work on any goods, articles, materials, or 
commodities, or to perform any services, where an object 
thereof is to force or require said Standard Furniture Com- 
pany, Braswell Furniture Company, Ross Black Furniture 
Company, F. G. Calder Furniture Company, Inc., Marks- 
Fitzgerald Furniture Company and Willoughby Furniture 
Company or any other employer or person to cease doing 
business with Perfection Mattress & Spring Company. 


Unirep WHOLESALE AND Wankk- 
HOUSE EMpLoveEes Locat 261, Re- 
TAIL WHOLESALE AND DEPARTMENT 
Srore Union, AFL-CIO, Labor 


Organization 


(Representative) (Title) 
Retam, WHOLESALE anp Depart- 
MENT SrorE Union, AFL-CIO, 
Labor Organization 


(Representative) (Title) 


This notice must remain posted for 60 days from the date hereof, and must 
not be altered, defaced, or covered by any other material. 


BRIEF FOR PETITIONERS 


IN THE 


Anited States Court of Appeals 


FOR THE 
District of Columbia Circuit 


ee wee Cle 
No. 15482 


Unrtrep WHOLESALE AND WaREHOUSE Emptoyees, LocaL 
261, Retram, WHOLESALE, AND DEPARTMENT STORE 
Union, AFL-CIO 

AND | 
Reta, WHOLESALE, AND DEpaRTMENT STORE 
Union, AFL-CIO 
Petitioners, 
VY 


Nationa Lazor RELATIONS Boarp, 
| Respondent 


ON PETITION TO REVIEW AND SET ASIDE 
AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 
Apreds en 
= bhe ARTHUR J. GoLDBERG 
District of Coluabia Crew — Dayiy E, FELLER 
oe Jerry D. ANKER 
ED MAR 21485 1001 Connecticut Avenue, N. W. 
4) Soe Washington 6, D. C. 
a da a b), Kan Cooper, Mitcu, Brack & CrawFrorp 
CLERK 1329 Brown-Marx Building 
Birmingham 3, Alabama 
Attorneys for Petitioners 
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STATEMENT OF QUESTION PRESENTED 


Whether the Board properly concluded that in the cir- 
cumstances of this case, the Petitioners violated Section 8 (b) 
(4) (A) of the National Labor Relations Act by picketing, 


in furtherance of a primary strike against a manufacturer, 
at stores which did business with the manufacturer. 
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I, THE BROAD PER SE RULE ANNOUNCED AND AP- 
PLIED BY THE BOARD IN THIS CASE IS CON- 
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BOARD IN THIS CASE DO NOT SUPPORT THE 
CONCLUSION REACHED BY THE BOARD 
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IN THE 


Anited States Court of Appeals 


FOR THE 
District of Columbia Circuit 


No. 15482 


Unirep WHOLESALE AND WAREHOUSE EMPLOYEES, LOCAL 
261, Retam., WHOLESALE, AND DEPARTMENT STORE 
Union, AFL-CIO 
AND 
RETAIL, WHOLESALE, AND DEPARTMENT STORE 
Union, AFL-CIO 

Petitioners, 
Vv. 


NationaL Lazor ReEtatTions Boarp, 
Respondent 


ON PETITION TO REVIEW AND SET ASIDE 
AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


BRIEF FOR PETITIONERS 


JURISDICTION 
This case is before the Court on a petition for review of a 
final order of the National Labor Relations Board, and on 
the Board’s cross petition for enforcement of its order. This 
Court has jurisdiction under Sections 10(e) and 10(f) of the 
National Labor Relations Act, 29 U.S.C. §$§ 160(e), 160(f). 


STATEMENT OF THE CASE 


On November 10, 1958, Mark L. Taliaferro, Esquire, 
attorney for Perfection Mattress and Spring Company, filed 
charges against the Retail, Wholesale and Department Store 
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Union, AFL-CIO, and its Local 261, the petitioners herein, 
alleging that each had violated Section 8(b) (4) (A) of the 
National Labor Relations Act by inducing or encouraging 
employees of certain retail furniture stores “to engage in a 
strike or a concerted refusal in the course of their employ- 
ment to . . . handle or work on any goods . . . or to per- 
form services with the object thereof being, forcing or requir- 
ing the . . . employers . . . to cease doing business with 
Perfection Mattress and Spring Company” (R. 150, 152). 
On November 21, the Tenth Regional Office of the National 
Labor Relations Board, on behalf of the Board’s General 
Counsel, consolidated the cases and issued a complaint 
against both petitioners, alleging in substance what was 
alleged'in the charges (R. 154). On the same day, the Act- 
ing Regional Director filed a petition for a preliminary in- 
junction under Section 10(1) of the Act, 29 U.S.C. § 160(1), 
in the United States District Court for the Northern District 
of Alabama, Southern Division. After holding a hearing, 
the court issued a temporary injunction enjoining the unions 
from picketing the premises of certain retail furniture stores 
named in the petition. On appeal, the decision of the dis- 
trict court was affirmed by the United States Court of Ap- 
peals for the Fifth Circuit. Retail, Wholesale, and Dep’t 
Store Union v. Rains, 266 F. 2d 503 (1959). 

Meanwhile the unions had filed an answer to the com- 
plaint before the Board (R. 159), and on January 7, 1959, 
the parties entered into a stipulation setting forth the essen- 
tial facts of the case, and providing that the stipulation, to- 
gether with the other documents before the Board, plus the 
Transcript of Proceedings in the District Court, would con- 
stitute the entire record before the N.L.R.B. By this stipu- 
lation, the parties expressly waived their right to a hearing 


1 In accordance with the prehearing stipulation of the parties, cita- 
tions to the record will refer to the page numbers of the certified record, 
which page numbers will be printed in bold face type in the joint ap- 


pendix. 
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and an Intermediate Report by a Trial Examiner, and 
agreed instead that the matter would proceed directly to the 
Board (R. 163). 


The facts of the case are simple. The Petitioners (herein- 
after referred to jointly as the union), represented the cm- 
ployees of Perfection Mattress and Spring Company (here- 
inafter referred to as Perfection) at its Birmingham, Ala- 
bama plant in collective bargaining. In October, 1958, after 
an impasse in bargaining negotiations had been reached, the 
union called a lawful primary strike of Perfection employees. 
Shortly after the strike began, the union approached the 
management of certain retail stores in the Birmingham area 
which handled Perfection’s products and asked them to sup- 
port the strike by refraining from handling Perfection prod- 
ucts until the dispute was settled (R. 164). In a number of 
cases, after such requests were refused, the union stationed 
pickets at the public entrances of the retail stores with signs 
visibly reading as follows: “Products Made by Perfection 
Mattress & Spring Company Are Made by Non-Union La- 
bor. Asa Consumer, Please Do Not Buy Them. Local 261, 
AFL-CIO” (R. 164-65). The record shows that such pick- 
eting occurred at the following stores: Standard Furniture 
Company, Sidney Braswell Furniture Company, Braswell 
Furniture Company, Ross Black Furniture Company, F. G. 
Calder Furniture Company, Inc., Marks-Fitzgerald Furni- 
ture Company, and Willoughby Furniture Company. The 
picketing was at all times peaceful, and in no case were there 
more than two pickets at any store. The pickets appeared 
cach day only after the store employees had already arrived 
at work, and left before the store employees finished their 
work day. No pickets were placed at any entrance which 
was used exclusively by store employees and/or delivcry- 
men. No employees of any of the stores quit work or indi- 
cated any intention of doing so as a result of the picketing, 
and no deliveryman refused to make any delivery to the pick- 
cted stores (R. 165). 
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The union has consistently stated that the sole purpose of 
the picketing was to advise consumers of the fact that Per- 
fection products were made by nonunion labor, and to urge 
them to refrain from buying those products. The Board con- 
cluded, however, with members Bean and Fanning dissent- 
ing, that the purpose of the picketing was to induce or en- 
courage employees of the retail stores to engage in strikes or 
concerted refusals to work in order to induce their employers 
to stop doing business with Perfection (R. 169). The Board 
based its conclusion on the following facts: 


(a) the pickets could be seen by the store employces. 

(b) the picketing took place at entrances of the 
stores which, although they were the entrances used by 
customers, were also sometimes used by employees dur- 
ing the day and by Western Union messengers and per- 
sons making small deliveries. 

(c) the picketing, although it took place only in front 
of the stores, and although it began each day only after 
the employees came to work and ceased before they 
quit work for the day, necessarily required the employ- 
ees of the stores to work behind picket lines. 

(d) the picket signs, although clearly addressed only 
to consumers, were on one occasion held in such a way 
as to make it difficult to read them. 

(e) although no picket requested any employee to 
cease work or to refuse to handle Perfection products, 
one of the pickets was heard to say, in loud tones which 
could be heard by the employees as well as passers-by 
that “I would never cross a picket line even to pay a 
bill,” and another said, in reference to a Perfection 
product, “look at this junk in the window that is made 
with scab labor.” 

(f) union representatives asked the managers of the 
stores not to take delivery of Perfection products and 
conducted picketing at all stores which refused this re- 
quest. 
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Having concluded that the picketing was unlawful, the 
Board ordered the union “to cease and desist from engaging 
in, or inducing or encouraging the employees of . . . any em- 
ployers except Perfection Mattress and Spring Company, to 
engage in a strike or a concerted refusal in the course of their 
employment to . . . work on any goods . . . or to perform 
any services, where an object thereof is to force or require 
said retail furniture dealers . . . or any other employer or 
person, to cease doing business with Perfection Mattress and 
Spring Company” (R. 178-79). The Board also ordered the 
union to post certain notices, and to take other affirmative 
action (R. 179). 


Members Fanning and Bean dissented vigorously from the 
decision of the Board (R. 180). They pointed out that the 
necessary effect of the majority decision was that “any pick- 
eting during working hours necessarily affects the employees 
of the establishment picketed” (R. 180). They read the ap- 
plicable law and the cases as providing that appeals directed 
solely at secondary employers and/or consumers was not 
prohibited, and they found that the evidence in the present 
case clearly indicated that the picketing was limited to such 
appeals. They criticized the majority opinion for totally 
ignoring the text of the picket signs, the timing of the picket- 
ing, the location of the pickets, and the fact that there was no 
attempt to interfere with deliveries. “Just how the Respond- 
ent could have made it more clear that the appeal of its 
picketing was to customers and not to employees,” said the 
dissent, “we do not see. Possibly our colleagues would have 
permitted such picketing had it occurred at night, or on Sun- 
days or holidays. . . . But even in those circumstances they 
would demand, no doubt, that the premises picketed be de- 
void of employees” (R. 180). In the opinion of the dis- 
senters, “the Respondents made it abundantly clear that 
their appeal by picketing was to consumers and not to em- 
ployees” (R. 181-82). 
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STATUTE INVOLVED 


Section 8(b) (4) (A) of the National Labor Relations Act, 
29 U.S.C. § 158 (b) (4) (A), prior to its recent amendment,” 
read as follows: 


“(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


(4) to engage in, or to induce or encourage the 
employees of any employer to engage in, a strike or a 
concerted refusal in the course of their employment 
to use, manufacture, process, transport, or otherwise 
handle or work on any goods, articles, materials, or 
commodities or to perform any services, where an ob- 
ject thereof is: (A) forcing or requiring . . . any 
employer or other person to cease using, selling, han- 
dling, transporting, or otherwise dealing in the prod- 
ucts of any other producer, processor, or manufac- 
turer, or to cease doing business with any other per- 
son; .. .” 


STATEMENT OF POINTS 


1. The broad rule that any picketing at the premises of 
neutral employers must necessarily have the effect of in- 
ducing their employees to engage in a strike or other con- 
certed action, which the Board promulgated in this case, is 
contrary to law. 

2. The two isolated occurrences, which the Board “noted” 
in addition to the picketing itself, did not support the Board’s 
conclusion that the picketing had an unlawful object or 
effect. 

SUMMARY OF ARGUMENT 


The Board in this case has promulgated the broad rule 
that the natural and probable effect of any picketing at the 


? The amendments are not applicable to the present case. Pub. Law 
86-257, tit. VII, § 707, 86th Cong., Ist Sess. (1959). 
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premises of neutral employers is to induce the employees of 
such employers to engage in concerted activities. In so hold- 
ing, the Board has enlarged the statute beyond its original 
scope, and has ignored the long line of precedent, including 
decisions of the Second and Tenth Circuits on precisely com- 
parable facts, holding that picketing is permissible under the 
Act, at least as it stood prior to the recent amendments, so 
long as there is no persuasive evidence that the object or 
effect of the picketing is to induce neutral employces to en- 
gage in concerted action. 

Thus the Board’s decision must be reversed, unless it can 
be supported by facts in the record other than the picketing 
itself. The Board mentioned in its opinion only two occur- 
rences which would not necessarily be present in every case 
of consumer picketing. One was a statement by a single 
picket on a particular day that “I would never cross a picket 
line, even to pay a bill. It’s a good excuse not to pay it.” 
The other was the action of another single picket, at another 
store, who stated loudly, “Look at this junk in the window 
that is made with scab labor.” Neither of these statements 
can fairly be read as a request that the employces of the pick- 
eted stores strike. Rather, they seem directed at the custom- 
ers of the stores. In any event, these two isolated occurrences 
are not such as to outweigh the many stronger indications 
that the picketing here was intended solely to induce con- 
sumers to refrain from buying Perfection products. Thus 
the Board’s decision is unsupported by substantial evidence 
on the record as a whole, and must be reversed. 


ARGUMENT 


I—THE BROAD PER SE RULE ANNOUNCED AND 
APPLIED BY THE BOARD IN THIS CASE IS CON- 
TRARY TO LAW. 

The Board has promulgated, in this case, the broad rule 
that “the foreseeable consequence, or stated differently, the 
natural and probable result, of picketing at an entrance used 
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in part by employees is to induce a strike” (R. 175). On that 
basis, by a “feat of mental polevaulting with only presump- 
tion as a pole” * the Board held that the picketing in this case 
constituted an inducement of concerted action on the part 
of the employees of the retail stores, although the picket signs 
were expressly addressed only to consumers, the picketing 
was conducted only at consumer entrances, the picketing 
was begun each day after the store employees had come to 
work and was terminated before the store employees left 
work, no secondary employee showed any intention of engag- 
ing in a work stoppage, and no evidence was presented to 
show that any secondary employee understood the picketing 
to be an appeal to him. 

Thus, as the dissenting opinion points out, “the decision of 
the majority bans consumer picketing, thus enlarging the 
scope of proscribed activity under Section 8(b) (4) (A) 
without reference to its recent amendment.” The only au- 
thority cited by the Board for this rather startling result was 
Laundry Drivers Local 928, 118 N.L.R.B. 1435 (1957), 
enf'd 262 F. 2d 617 (9th Cir. 1958). No purpose would be 
served by cataloguing here all the factual differences be- 
tween that case and the present case. It is sufficient to point 
out that the determination in that case, whether it was right 
or wrong, was not that all picketing at the premises of neutral 
employers is unlawful, but only that the picketing in that 
case was unlawful because it was intended, at least in part, 
to induce neutral employees to engage in concerted action. 
As the court of appeals stated, the issues presented there 
were: “(1) the subjective intent of the unions shown by the 
evidence, both circumstantial and direct. . . ; (2) whether 
or not the unions’ activities were accomplished with suf- 
ficient clarity of purpose that ‘neutrals’ were not misled as to 


SN.L.R.B. v. Insurance Agents International Union, 28 U. S$. Law 
Week 4111, 4112, n. 4 (U.S. Sup. Ct., Feb. 23, 1960) quoting Trial 
Examiner C. W. Whittemore in Insurance Agents International Union, 
119 N.L.R.B. 768, at 781-782. 
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its purpose.” 262 F 2d at 619. Thus that case stands not 
for the broad proposition for which the Board cited it here, 
but rather for the proposition that secondary picketing is not 
unlawful unless it has the unlawful purpose or effect of in- 
ducing concerted action on the part of neutral employees. 
This is the plain meaning of the statute, and it is the way in 
which it has uniformly been interpreted and applied. 


Only recently the Supreme Court has stated: 


“Whatever may have been said in Congress preceding 
the passage of the Taft-Hartley Act concerning the 
evil of all forms of ‘secondary boycotts’ and the desir- 
ability of outlawing them, it is clear that no such sweep- 
ing prohibition was in fact enacted in §8(b) (4) (A). 
The section does not speak generally of secondary boy- 
cotts. It describes and condemns specific union con- 
duct directed to specific objectives. It forbids a union 
to induce employees to strike against or to refuse to han- 
dle goods for their employer when an object is to force 
him or another person to cease doing business with some 
third party. Employees must be induced; they must be 
induced to engage in a strike or concerted refusal; and 
the object must be to force or require their employer or 
another person to cease doing business with a third per- 
son. Thus, much that might argumentatively be found 
to fall within the broad and somewhat vague concept 
of secondary boycott is not in terms prohibited. A boy- 
cott voluntarily engaged in by a secondary employer for 
his own business reasons, perhaps because the unioniza- 
tion of other employers will protect his competitive po- 
sitions or because he identifies his own interests with 
those of his employees and their union, is not covered by 
the statute. Likewise, a union is free to approach an 
employer to persuade him to engage in a boycott, so 
long as it refrains from the specifically prohibited means 
of coercion through inducement of employees.” Local 
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1976, United Brotherhood of Carpenters v. N.L.R.B., 
357 U. S. 93, 98-99 (1958). 

And in N.L.R.B. v. Business Machine Conference Board, 
228 F. 2d 553, 559 (2d Cir. 1955), cert. denied, 351 U. S. 
962 (1956), the court stated: 

“But the Taft-Hartley Act does not proscribe all sec- 
ondary activity. We have held that requests and threats 
addressed directly to secondary employers are not illegal 

- and we have indicated that solicitation of cus- 
tomers of secondary employers is not unlawful. . . . 
The only thing proscribed by §8(b) (4) is inducement 
or encouragement of the employees of customers.” [cita- 
tions omitted]. 

In that casc, the Second Circuit explicitly rejected the no- 
tion that “the natural and probable consequence of” picket- 
ing is to induce concerted action by the employees of the 
picketed enterprise. The court stated that “it was not shown 
that the picketing had any tendency to induce the employees 
to strike or to cease performing services. The evidence showed, 
on the contrary, that no employee refused to work. . . .” 
228 F. 2d at 560. Thus, the court concluded, “‘if on this evi- 
dence we were to grant the Board’s petition with respect to 
the customer picketing, we would, as a practical matter, 
come very close to condemning all customer picketing. 
Clearly this is not the purpose of the Act.” 228 F. 2d at 
560-561. See also N.L.R.B. v. Local 50, Bakery and Con- 
fectionery Workers, 245 F. 2d 542 (2d Cir. 1957). 

Thus, the Board’s decision in the present case, based as it 
is on the notion that any picketing at the premises of neutral 
employers must be deemed, per se, to be an attempt to in- 
duce the employees of such employers to engage in concerted 
action, is clearly erroneous and must be reversed. Indeed, 
such an interpretation of the statute would raise constitu- 
tional problems, since picketing is constitutionally protected 
as a form of free speech. See Thornhill v. Alabama, 310 
U. S. 88 (1940). 
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II—THE ADDITIONAL FACTS “NOTED” BY THE 
BOARD IN THIS CASE DO NOT SUPPORT THE 
CONCLUSION REACHED BY THE BOARD. 

“Within [the] frame of reference” (R. 173) of the broad 
principle discussed above, the Board went on to “note,” al- 
though not specifically to rely on, two isolated occurrences 
on the picket line. The right of the Board to do so, on the 
basis of a stipulation of facts which did not mention them 
and which permitted reference to the testimony only in the 
event of “any conflict or discrepancy” between the stipulated 
facts and the testimony (R. 167) is dubious. In any event, 
the isolated instances “noted” by the Board cannot possibly 
serve as substantial evidence to prove that the union here 
actually induced or encouraged the employees of the retail 
stores to go on strike. 

One of the occurrences was the loud statement by one of 
the pickets at one of the seven picketed stores on one particu- 
lar day that “I would never cross a picket line, even to pay 
a bill. It’s a good excuse not to pay it.” On that day, ac- 
cording to the testimony, the pickets at that store were carry- 
ing their signs in such a way as to make them difficult to read. 

The other occurrence was on another day, at another 
store, when a picket was heard to say, in tones loud enough to 
be heard in the store, “Look at this junk in the window that 
is made with scab labor.” This took place, the Board said, 
while there were no customers in the vicinity, and therefore, 
the Board infers, the statement must have been directed at 
the employees. Yet the son of the president of this store testi- 
fied that the statements were “in a tone to where passing 
cars could even hear it, in fact one car even stopped” (R. 
57). And the only objection the president of the store had 
to the pickets was to their tone of voice, and their loudness, 
and after the pickets later apologized for this, there was no 
further problem (R. 67). 

These two isolated picket line incidents, we submit, can- 
not reasonably lead to the inference that the object of the 
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union’s entire course of conduct in picketing many stores for 
an extended period was to induce employee action at the 
picketed stores. The disparagement of the Perfection prod- 
ucts displayed at one store would seem, if anything, to be 
addressed to passers-by, not to employees. Indeed, the ob- 
jection of the store management seemed to be that the loud- 
ness of the pickets would offend customers, not that the pres- 
ence of the pickets might induce a strike. And the statement 
that “I would not cross a picket line, even to pay a bill,” 
seems also to be directed at consumers, since consumers, not 
employees, pay bills. If pickets wanted to tell employees not 
to cross a picket line, it is reasonable to assume that they 
would arrive on the scene before the employees came to work, 
not afterward. And, certainly, they would picket the rear 
and side entrances, as well as the customer entrances, so as to 
require employees to cross a picket line. 

Other than these two isolated incidents, all of the facts on 
which the Board relied in this case would be present when- 
ever picketing is conducted at neutral premises for the pur- 
pose of appealing to consumers not to buy struck goods. In 
any such case, the picketing would necessarily require em- 
ployees “to work behind picket lines,” unless, as the dissent 
suggests, the picketing were conducted on Sundays or holi- 
days. And in any such case, the picketing would have to be 
near the public entrance, which employees might sometimes 
use and which might also be used for small deliveries and 
messages. Thus, unless the statute is to be read as prohibit- 
ing all customer picketing, the Board’s decision can be up- 
held only if the two isolated incidents on which the Board 
relied can fairly be said to be a stronger indication of the 
purpose of the picketing than the legend on the signs, the 
fact that only customer entrances were picketed, the fact 
that the picketing was deliberately restricted to the hours 
after the employees customarily arrived for work and before 
they left for home, the fact that other entrances for the em- 
ployees were available and unpicketed, and the fact that no 
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employee stopped work, indicated any inclination to stop 
work, or indicated in any way that he thought the pickets 
were asking him to stop work. 

In N.L.R.B. v. International Union, United Brewery 
Workers, 272 F. 2d 817 (10th Cir, 1959), the court reversed 
a decision of the N.L.R.B. in a case similar to the present 
one, although there had actually been occasional appeals by 
the pickets to individual employees of the retail stores. These 
isolated occurrences, the court held, were not sufficient to 
show that the object of the picketing was to induce concerted 
action by employees. On the record as a whole, the court 
could “find in the union’s picketing, pamphlet distribution, 
and exhortation of beer consumers, nothing more than legiti- 
mate embarrassment of the strike breaking Coors driver and 
the advocacy of a consumer boycott of Coors Beer.” 272 F. 
2d at 819. 

In the present case there was not even the “legitimate 
embarrassment” of strike-breaking drivers. There was ad- 


vocacy of a consumer boycott, pure and simple. A result 
other than that reached by the 10th Circuit in the Brewery 
Workers case and the 2d Circuit in the Business Machine 
Conference Board case and the Bakery and Confectionery 
Workers case, supra, would clearly be contrary to the statute. 


CONCLUSION 
For the reasons stated, the order of the National Labor 
Relations Board should be set aside, and the Board’s petition 
for enforcement should be denied. 
Respectfully submitted, 
ARTHUR J. GOLDBERG 
Davy E. FELLER 
Jerry D. ANKER 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 
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United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15482 


UNITED WHOLESALE AND WAREHOUSE EMPLOYEES, 
LocaL 261, RETAIL, WHOLESALE AND DEPART- 
MENT STORE UNION, AFL-CIO, AND RETAIL, 
WHOLESALE AND DEPARTMENT STORE UNION, 
AFL-CIO, PETITIONERS 


v. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petition To Review and Set Aside, and On Request for 
Enforcement of, An Order of the National 
Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
United Wholesale and Warehouse Employees, Local 
261, Retail, Wholesale and Department Store Union, 
AFL-CIO, and Retail, Wholesale and Department 
Store Union, AFL-CIO, herein referred to collectively 


(1) 


2 


as the Union, to review and set aside an order of the 
National Labor Relations Board issued against them 
on December 5, 1959, following the usual proceedings 
under Section 10 (ce) of the National Labor Relations 
Act, as amended (61 Stat. 186, 73 Stat. 519, 29 
U. S. C., Sec. 151, et seg.). The Board has filed a 
cross-petition requesting enforcement of its order. 
The Board’s Decision and Order (R. 169-178, 183)* 
are reported at 125 NLRB No. 50. This Court has 
jurisdiction of the proceedings under Section 10 (e) 
and (f) of the Act. 


I. THE BOARD’S FINDINGS OF FACT 


Following an impasse in bargaining negotiations 
directed toward the execution of a collective-bargain- 
ing agreement, the Union called a strike against 
Perfection Mattress & Spring Company (herein called 
Perfection), a manufacturer of mattresses and allied 
products (R. 171; 164, 30-32, 156, 159). The dispute 
with Perfection concerned its employees at Birming- 
ham, Alabama, and at all times material herein, the 
Union picketed Perfection’s premises in that city 
(ibid.). When the pressure of the strike failed to 
produce agreement or a contract between the parties, 
and apparently not being satisfied with the effective- 
ness of the picketing at Perfection, the Union began, 


1In accordance with the prehearing stipulation and the us- 
age in the Union’s brief, “R.” refers to the page numbers of 
the certified record, which page numbers will be printed in 
bold face type in the joint appendix. References preceding a 
semicolon are to the Board’s findings; succeeding references 
are to the supporting evidence. 
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about 3 weeks after the strike was called, to picket 
a number of retail furniture stores which sold Per- 
fection’s products.* The Board found that by picket- 
ing these retail stores, the Union violated Section 8 
(b) (4) (A) of the Act. The evidence on which the 
Board based its findings is undisputed, and is sum- 
marized below. 


A. The Union’s picketing in order to induce retail 
stores to stop buying Perfection’s products 


After the strike had continued for about 3 weeks, 
agents of the Union began to follow Perfection trucks 
which were attempting to make deliveries to a num- 
ber of retail furniture stores (R. 171; 61-62, 65-66). 
The union representatives first requested the store 
managers, or others in charge, to stop receiving or 
buying Perfection products until the strike was 
settled (R. 171; 164-165, 5, 28, 39-41, 108-109, 115- 
116, 148). The Union immediately placed pickets at 
the entrances of the stores which refused to stop 
doing business with Perfection (R. 171; 164-165, 41, 
109-110). The picket signs stated, “Products made 
by Perfection Mattress & Spring Company are made 


2Perfection annually ships goods valued at more than 
$100,000 across State lines (R. 170; 164). No jurisdictional 
issue is presented. 


3 This case arises under the provisions of that section as it 
existed before amendment by the Labor-Management Re- 
porting and Disclosure Act of 1959 (73 Stat. 519, P.L. 86- 
257). The statute, as it read prior to these amendments, is 
herein called the 1947 Act. No contention is made that the 
1959 amendments affect the validity of the order herein. See 
p. 6, fn. 2, of the Union’s brief. 
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by nonunion labor. As a consumer, please do not 
buy them. Local 261, AFL-CIO” (R. 172; 165). 
Union counsel conceded that the Union’s “only pur- 
pose” in such picketing was to cause the picketed 
stores to stop doing business with Perfection (R. 172; 
28). Similarly, Union Representative Daniel advised 
the membership during the strike that “we could 
picket the stores, and try to stop the trucks that was 
coming in from Perfection,” and that the Union was 
going to picket all retail outlets, customers of Per- 
fection, that did not stop handling Perfection goods 
(R. 172; 33-34). Another union representative ad- 
vised a retail store which sold Perfection’s products 
that “any mattresses that were left that day would 
be picketed” (R. 172; 61). When one picketed store 
pointed out to the Union that it had not bought any 


of Perfection’s products during the strike, the Union 
promptly removed the pickets because that store had 
not “violated the picket line” (R. 172; 81-85). 


B. The exposure of secondary employers’ employees to 
the picketing 

In all instances, the pickets were stationed at or 
near the front entrances to the stores which persisted 
in buying Perfection’s products (R. 172; 165, 42). 
While truck deliveries were made at the rear of the 
stores, smaller packages and telegrams were fre- 
quently delivered by way of the front door (R. 172; 
43-44, 75-77, 126), and at one store all deliveries 
except truck deliveries were made through the front 
door (R. 172; 121). Moreover, in virtually all in- 
stances the store employees used the front door to 
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go to and from lunch and for coffee breaks (R. 173; 
165, 74-75, 98-99, 102, 111, 120-121). At one store 
the store employees go in and out of the front door “all 
day” (R. 173; 49-50, 51-52). The employees at this 
store sometimes had to cross the picket line when 
they left work (R. 53). In addition, the store em- 
ployees could, and did, see the pickets and the picket 
signs while they were working inside the stores (R. 
172-173; 165). The picketing apparently continued 
until it was enjoined by the District Court on De- 
cember 9, 1958. (See fn. 6, p. 6, infra.) 


C. The conduct of the pickets 


As previously noted, one picketed store received all 
deliveries except truck deliveries through the front 
door (R. 172; 121). An employee of this store saw 
two pickets walking back and forth in front of the 
store carrying their picket signs in such a position 
that they could not be read by others (R. 175; 123- 
124). Speaking in loud voices, the pickets repeated 
several times, “I would never cross a picket line, 
even to pay a bill. It’s a good excuse not to pay it” 
(R. 175; 123-124). A picket in front of another 
store yelled to another picket, “Look at this piece of 
junk in the window that is made with scab labor,” 
referring to a sofa bed made by Perfection (R. 175; 
45).* So far as the record shows, no customers were 


* The sofa bed had in fact been manufactured prior to the 
strike (R. 45). 
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nearby,® and the picket’s voice could be heard by 
the employees in the store with the door closed (R. 
45). The president of this store had refused the 
Union’s request to stop buying Perfection’s products 
because the store ordinarily obtained all its mattresses 
from Perfection and he did not think that any other 
manufacturer would agree to supply them on a merely 
temporary basis (R. 40-41). 


Il. THE BOARD’S CONCLUSIONS 


“Upon the basis of the entire record in the case” 
(R. 170),° the Board found that by picketing the 


5 Contrary to the Union’s contention (Br. p. 11), the fact 
that the occupants of “passing cars” could hear these re- 
marks does not establish that the picket made them while 
customers were in the vicinity. The possibility that these 
car riders were “potential” customers does not detract from 
the Board’s finding in this respect. The pertinent considera- 
tion is whether these remarks were addressed to employees 
inside the store or to those persons in moving vehicles driving 
past the store. 


*The Union questions (Br. p. 11) the Board’s right to 
consider, as it did, that part of the record which consists of 
the transcript in the injunction proceeding against the Union 
under Section 10 (1). The trial court issued the temporary 
injunction sought in that proceeding, and the Court of Ap- 
peals for the Fifth Circuit affirmed this action. Retail, Whole- 
sale and Department Store Union, AFL-CIO, et al. v. Rains, 
266 F. 2d 508. However, the Union contends that a subse- 
quent stipulation between the Union and the General Coun- 
sel precludes the Board from considering this transcript ex- 
cept in the event of “any conflict or discrepancy” between the 
stipulated facts and the testimony. The Union overlooks the 
provision in the stipulation that “the Board upon the record 
as set forth in paragraph 10 above may decide the case, 
* * * and issue an appropriate order” (R. 166). Paragraph 
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retail furniture stores at entrances commonly used 
by the employees of those stores and the public, for 
the purpose of forcing the store owners to cease doing 
business with Perfection, the Union induced or en- 
couraged the store employees to strike, and thereby 
violated Section 8 (b) (4) (A) of the Act (R. 
176-177) .” 


Ill. THE BOARD’S ORDER 


The Board’s order (R. 177-178, 188) requires the 
Union to cease and desist from the unfair labor prac- 
tices found, with respect to the employees of any 
employer except Perfection, and to post appropriate 
notices. 


SUMMARY OF ARGUMENT 


Section 8 (b) (4) prohibits a union from inducing 
or encouraging employees of neutral employers to 
engage in a work stoppage with an object of forcing 
their employers to cease doing business with the 
employer with whom the union has a dispute. The 
Union concedes that the sole purpose of its picketing 
in front of the retail stores (which were, of course, 
neutral in this dispute between the Union and Per- 
fection over the terms of a contract) was to force 
these retail stores to cease doing business with Per- 
fection. The sole question presented in this case is, 
therefore, whether the Board properly found that, in 


10, in turn, expressly provides that the record includes a 
copy of the transcript in the injunction proceeding (R. 166). 


7™Two Board Members dissented from this conclusion (R. 
179-182). 
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the circumstances of this case, the Union’s picketing 
induced and encouraged employees of the stores to 
engage in a work stoppage. For if the record estab- 
lishes such inducement, a violation of the statute is 
made out even though it may have been unsuccessful 
in achieving its object, and even though by the same 
conduct the Union may also have sought to persuade 
consumers not to buy Perfection’s products. 

As the Union must have known, the presence of a 
picket line automatically conveys to employees the 
message “do not cross or work behind the picket line.” 
Moreover, the record as a whole shows that the Union 
sought to bring this message home—in violation of 
the statute—rather than to confine itself to the appeal 
to consumers contained on the picket signs them- 
selves. Thus, the pickets said in loud voices, “I would 
never cross a picket line,” at the same time holding 
the picket signs in such a manner that they could 
not be read. Moreover, the record affirmatively shows 
that the Union set up its secondary picket line in 
front of one store because it believed that the store 
employees had crossed the primary picket line at the 
plant. In addition, so far as the record shows the 
Union made no effort to appeal to consumers by means 
of other techniques, such as leaflets or newspaper 
advertisements, which do not carry with them “the 
loyalties and responses evoked and exacted by picket 
lines” (Hughes v. Superior Court of California, 339 
U.S. 460, 465). This omission is particularly sig- 
nificant because leaflets or newspaper advertisements 
are more likely than picketing to be understood as 
appeals to consumers rather than to employees. 
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The cases cited by the Union are not determinative 
of the issue here, for each case must be decided on 
its own facts. The Union’s challenge to the constitu- 
tionality of Section 8 (b) (4) (A) as interpreted by 
the Board has already been rejected by this Court. 


ARGUMENT 


The Board Properly Concluded That In the Circum- 
stances of This Case, the Union Violated Section 8 
(b) (4) (A) of the 1947 Act By Picketing Stores 
Which Bought Perfection’s Products 


Section 8 (b) (4) (A) of the 1947 Act provided 
in pertinent part: 


It shall be an unfair labor practice for a labor or- 
ganization of its agents— 


* * * * 


(4) to engage in, or to induce or encourage the 
employees of any employer to engage in, a strike 
or a concerted refusal in the course of their 
employment to use, manufacture, process, trans- 
port, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform 

any services, where an object thereof is: (A) 

forcing or requiring * * * any employer or other 

person to cease using, selling, handling, trans- 
porting, or otherwise dealing in the products of 
any other producer, processor, or manufacturer, 
or to cease doing business with any other per- 
son; 

* * * * 

There can be no doubt that an object of the 
Union’s picketing was to force or require the retail 
stores to cease doing business with Perfection. Union 
counsel admitted at the outset of the injunction pro- 
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ceedings that this was the “only purpose” of the 
picketing (R. 178; 28). His statement is confirmed 
by the other evidence in the record summarized on 
pp. 3-4, supra. The issue in this case, therefore, 
is confined to the question of whether the Board 
properly found that the Union’s picketing was de- 
signed in part to induce or encourage employees of 
the retail stores to engage in a strike or a concerted 
refusal to handle Perfection’s products. If the 
Board’s finding in this respect was proper, there can 
be no question that the Union violated Section 8 (b) 
(4) (A) of the Act.’ For it is well settled that 
such inducement and encouragement contravene the 
statute even though they do not result in a work 
stoppage. The statute is designed to strike at the 


8 International Brotherhood of Electrical Workers, Local 
501 Vv. N.L.R.B., 341 U.S. 694, 695; Local 1976, United 
Brotherhood of Carpenters and Joiners of America, AFL Vv. 
N.L.R.B., 357 U.S. 98, 94-97, 101; Amarillo General Drivers, 
Warehousemen and Helpers Local Union No. 577, IBT Vv. 
N.L.R.B., —— App. D.C. , 273 F.2d 519, 520, and cases 
cited therein; Highway Truck Drivers and Helpers Local 107, 
International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America v. N.L.R.B., —— App. 
D.C. ——, 273 F.2d 815, 817-818. 


® Highway Truck Drivers and Helpers Local 107, Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America v. N.L.R.B. App. D.C. . 
273 F.2d 815, 818; N.L.R.B. v. United Steelworkers of 
America, AFL-CIO, 250 F. 2d 184, 188 (C.A. 1); N.L.R.B. 
v. Associated Musicians, Local 802, AFL, 226 F. 2d 900, 904 
(C.A. 2), certiorari denied, 351 U.S. 962; N.L.R.B. v. Laun- 
dry, Linen Supply & Dry Cleaning Drivers Local No. 928, 
262 F. 2d 617, 620 (C.A. 9). 
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source of the evil, not merely at its product. More- 
over, as the Court of Appeals pointed out in affirming 
the injunction issued in the Section 10 (1) proceed- 
ings against the Union on the basis of the transcript 
herein, “there is no basis for holding that the cumu- 
lative effect of such action, though not yet come to a 
head, will not probably do so” if the Picketing is 
allowed to continue.” 

Although Section 8 (b) (4) (A) of the 1947 Act did 
not prohibit appeals to the consuming public, a union 
may not escape the effect of that provision merely by 
labelling as appeals to consumers conduct which in 
fact constitutes stop-work appeals to employees of 
neutral employers. Nor may a union defend such 


10 Retail, Wholesale and Department Store Union, AFL- 
CIO v. Rains, 266 F. 2d 508, 506 (C.A. 5). 


Brewery and Beverage Drivers and Workers Local 
Union No. 67, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, AFL 
Vv. N.L.R.B., 95 App. D.C. 117, 220 F. 2d 380, affirming 107 
NLRB 299, 301-304; N.L.R.B. v. Laundry, Linen Supply & 
Dry Cleaning Drivers, 262 F. 2d 617 (C.A. 9); N.L.R.B. v. 
Dallas General Drivers, Warehousemen & H elpers, Local No. 
745, 264 F. 2d 642, 647-648 (C.A. 5), certiorari denied, 361 
U.S. 814; Douds v. Local 50, Bakery and Confectionery 
Workers International Union, AFL-CIO, 224 F. 2d 49, 51 
(C.A. 2); see also N.L.R.B. v. Knitgoods Workers Union, 
Local 155, International Ladies’ Garment Workers’ Union, 
AFL-CIO, 267 F. 2d 916, 919 (C.A. 2) ; General Truck Driv- 
ers, Warehousemen & Helpers, Local 270 of the Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehousemen 
& Helpers, AFL-CIO v. N.L.R.B., —— App. D.C. ——, 252 
F.2d 619, certiorari denied, 356 U.S. 931, enforcing 117 
NLRB 885, 886. 
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appeals to employees of neutral employers on the 
ground that by the same conduct the union sought to 
induce consumers not to buy products of the struck 
manufacturer. A union violates Section 8 (b) (4) 
(A) if it sets up a picket line which induces and 
encourages employees of neutral employers to stop 
work, even though the picketing may at the same 
time appeal to consumers not to buy, and in that 
aspect not violate Section 8 (b) (4) of the 1947 Act.” 
The Board properly found that in the circumstances 
of this case, the Union’s picketing constituted, at least 
in part, an appeal to the employees of the retail stores 


to stop work. 
Undoubtedly the most significant single factor in 


12.N.L.R.B. v. Dallas General Drivers, Warehousemen & 
Helpers, Local No. 745, AFL-CIO, 264 F. 2d 642, 648 (C.A. 
5), certiorari denied, 361 U.S. 814; see also N.L.R.B. V. 
Denver Building & Construction Trades Council, 341 US. 
675, 688-689; Truck Drivers and Helpers Local Union 728, 
AFL-CIO v. N.L.R.B., 101 App. D.C. 420, 422, 249 F. 2d 
512, 514, certiorari denied, 355 U.S. 958. Similarly, in Brew- 
ery and Beverage Drivers, supra, n. 11, the picket signs 
whose use constituted unlawful inducement and encourage- 
ment of neutral employers’ employees explicitly requested 
consumers not to buy the product of the struck manufacturer. 
See also the other cases cited in n. 11, supra. We do not sug- 
gest that the picketing did not carry an appeal to consumers 
generally. But the legality of the picketing insofar as its ob- 
jective was to induce a consumer boycott does not excuse the 
illegality of the picketing insofar as its objective was to 
induce employees of neutrals to cease work. Cf. Judge 
Learned Hand’s observation for the court in N.L.R.B. v. 
Remington Rand, Inc., 94 F. 2d 862, 872 (C.A. 2), cer- 
tiorari denied, 304 U.S. 576, that “it rested upon the tort- 
feasor to disentangle the consequences for which it was 
chargeable from those from which it was immune.” 
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adjudging the purpose of a union in a case like the 
present one is that the union chooses to make its 
appeal through picketing. As the Fifth Circuit re- 
cently noted, “in the context of the long and some- 
times bitter history of the trades union movement, 
[picketing] has a special message of its own. To a 
loyal unionist it is both a spontaneous plea not to 
engage in any business activity with those behind 
the picket curtain and an instantaneous branding of 
‘unfairness’ on those engaged in activity behind the 
picket line.” Superior Derrick Corp. v. N.L.R.B., 273 
F. 2d 891, 896 (C.A. 5). Indeed, the “normal purpose 
of a picket line is to persuade employees not to cross 
it.” N.L.R.B. v. Dallas General Drivers, Local 745, 
264 F. 2d 642, 648 (C.A. 5), certiorari denied, 361 
U.S. 814. See also Printing Specialties Union v. 
LeBaron, 171 F. 2d 331, 334 (C.A. 9), cert. den., 
336 U.S. 949.* 


13 The meaning of a picket line, from the point of view of 
organized labor, was expressed by the Report of the Gen- 
eral Executive Board to the 27th Convention, International 
Ladies’ Garment Workers Union, Atlantic City, N. J., May 
23 - June 1, 1950, pp. 691-692, as follows: 


Your committee is keenly aware of the great role that 
respect for a picket line has played in the history of 
the labor movement. It is a tradition that emerged 
from the very first beginnings of labor organization and 
that has done much to foster the spirit of labor solida- 
rity, which alone gives trade unionism whatever power 
it possesses, Respect for a picket line still remains a 
sacred and inviolable sentiment among the best of the 
many millions of men and. women who make up the 
army of organized labor. It constitutes a weapon and 
a sanction that labor can never outgrow since it can 
never outgrow the idea and practice of labor solidarity 
that gives it its life. 
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Thus—although the Taft-Hartley Act drew a line 
between secondary picketing which appeals to patrons 
of the picketed premises, and secondary picketing 
which appeals to employees of neutral employers— 
when, as here, the object of the picketing is concededly 
to involve the neutral employer, the picketing must 
be closely scrutinized to determine whether its con- 
sumer label truly characterizes its sole purpose. For, 
as the cases cited in footnote 11 demonstrate, this 
picketing violates Section 8 (b)(4)(A) if one of 
its purposes is to appeal to neutral employees, even 
though its principal purpose may be to appeal to 
consumers. 

When. the Union in this case placed picket lines at 
entrances sometimes used by employees, and plainly 
visible to employees, the message automatically con- 
veyed to the employees was “do not cross or work 
behind the picket line.” This “inviolable sentiment” 
to respect a picket line on the part of organized labor 
is not necessarily diminished by carefully worded 
picket signs which characterize the picketing as being 
directed at consumers. In fact, the actions of the 
pickets in the instant case amply demonstrate that 
the legend on the picket signs here was designed to 
shield the Union from an unfair labor practice charge, 
rather than to dispel the usual understanding of em- 
ployees that picket lines convey. The pickets in front 
of one store, for example, repeatedly said in loud 
voices, “I would never cross a picket line” (R. 175; 
123-124). And the pickets carried their picket signs 
in such a way that the explicit message on them was 
invisible to others (R. 175; 124). These actions, 
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taken together, are manifestly inconsistent with the 
Union’s claim that its picketing was solely directed 
at the consuming public. Even assuming, however, 
that the picketing was aimed at patrons of the stores, 
the conduct of the pickets attests to the correctness 
of the Board’s finding that it was also directed at 
the employees of the stores. 

Other evidence in the record confirms the propriety 
of the Board’s conclusion that the picketing was not 
directly solely at consumers. Thus, one union picket 
said that the Union was picketing one store because 
it believed that some of the truck drivers employed 
by the store had crossed the Union’s primary picket 
line in front of Perfection’s plant, and had performed 
their usual duties behind the line (R. 81-82, 88). 
Evidently, the Union regarded the secondary picket 
line in front of the establishment of these drivers’ 
own employer, the store, as an extension and rein- 
forcement of the primary picket line which confronted 
these drivers at Perfection’s plant, for the pickets’ 
“chief complaint” was that the store’s drivers had 
crossed the picket line at the plant (R. 88). It is 
well settled, however, that Section 8 (b) (4)(A) 
prohibits appeals to employees of secondary em- 
ployers, where, as here, they are made at locations 
other than the primary employer’s place of business 
and at times when the primary employer’s employees 
are not present. International Brotherhood of Elec- 
tric Workers, Local 501 v. N.L.R.B., 341 U.S. 694, 
696-697 ; Brewery and Beverage Drivers and Workers, 
Local Union No. 67, Teamsters Union v. N.L.R.B., 
95 App. D.C. 117, 220 F. 2d 380, affirming 107 NLRB 
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299, 301-304; N.L.R.B. v. Dallas General Drivers, 
Local No. 745, 264 F. 2d 642 (C. A. 5) certiorari 
denied, 361 U.S. 814. Compare Searfarers Interna- 
tional Union of North America, Atlantic & Gulf Dis- 
trict v. N.L.R.B., 105 App. D.C. 211, 216-217, 265 
F. 2d 585, 590-591. 

The Union’s relative lack of concern with the picket 
signs’ literal appeal to consumers is also shown by 
the fact that, so far as the record shows, it made no 
other efforts to appeal to consumers through such 
techniques as advertisements and leaflets. Cf. 
N.L.R.B. v. Knitgoods Workers’ Union, Local 155, 
International Ladies’ Garment Workers’ Union, 267 
F, 2d 916, 919 (C.A. 2). The Union’s neglect of 
these avenues of communication to consumers is par- 
ticularly significant in view of the fact that they 
would probably have been much more effective, in 
inducing consumers not to buy, than the picketing 
which the Union in fact used. Thus, an attorney who 
succeeded in having the picket signs removed from 
his client’s store was completely unaware that the 
signs asked him, as a consumer, not to buy Per- 
fection’s products, but testified that he recalled the 
signs as saying that Perfection “was on strike, that 
there was an unfair labor practice involving the Per- 
fection Company” (R. 80-81). It is unlikely that 
this attorney’s recollection would have been distorted 
with respect to a newspaper advertisement couched in 
the same language as the picket signs. In short, the 
inference is inescapable that the Union chose picket- 
ing as its method of forcing the stores to cease doing 
business with Perfection because picketing could have 
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a two-pronged appeal, to consumers and to the em- 
ployees of the stores, 

Indeed, Congress, in enacting the 1959 amendments 
to the Act, recognized that a picket line conveys far 
more than the explicit message on the picket signs 
themselves. Thus, Section 8 (b)(4) of the Act as 
amended™ contains a proviso permitting “publicity 
.-- for the purpose of truthfully advising the public, 
including consumers and members of a labor organi- 
zation, that a product or products are produced by 
an employer with whom the labor organization has a 
primary dispute and are distributed by another em- 
ployer...” But picketing is expressly excluded from 
the scope of this proviso. 

In sum, the foregoing circumstances considered in 
combination show that the Union’s picketing at the 
retail stores evidenced “The normal appeal of a picket 
line” to all employees against working behind it, and 
that insufficient steps were taken to overcome that 
appeal. Superior Derrick, supra, 273 F. 2d at 897. 
The Board was accordingly fully warranted in con- 


*4 Which makes it an unfair labor practice for a union: 

“(i) to engage in, or to induce or encourage any in- 
dividual employed by any person engaged in commerce 
. . . to engage in, a strike or a refusal in the course of 
his employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, ma- 
terials, or commodities or to perform any services; or 
(ii) to threaten, coerce, or restrain any person engaged 
in commerce . . . where in either case an object thereof 
is: ... (B) forcing or requiring any person to cease 
using, selling, handling, transporting, or otherwise deal- 
ing in the products of any other producers, processor, or 
manufacturer, or to cease doing business with any other 
person...” 
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cluding that at least one purpose of the Union’s ex- 
tension of the picketing to the retail stores was to 
further its dispute with Perfection by inducing the 
secondary pressures which Section 8 (b) (4) (A) 
forbids. 

The decisions cited by petitioner do not require 
a different result. Petitioner relies heavily upon 
N.L.R.B. v. Local 50, Bakery and Confectionery 
Workers Union, 245 F. 2d 542 (C.A. 2). As the 
Second Circuit pointed out, however, “in every case, 
the issue is whether the picketing is likely to induce 
a work stoppage in the particular context in which 
the picketing takes place.” (id. at 548). The context 
of the picketing here, as we have shown, warrants 
the Board’s conclusion that it was intended to induce 
and encourage neutral employees. In Local 50, unlike 
here, there was no evidence that the pickets urged 
anyone not to cross the picket line. This was equally 
true in N.L.R.B. v. Business Machine and Office Ap- 
pliance Mechanics Conference Board, 228 F. 2d 553 
(C.A. 2), certiorari denied, 351 U.S. 962, upon which 
petitioner also relies. In N.L.R.B. v. International 
Union of United Brewery, Flour, Cereal, Soft Drink 
and Distillery Workers of America, 272 F. 2d 817 
(C.A. 10), which petitioner cites as controlling here, 
the Court specifically relied in part on the fact that 
in addition to picketing with signs addressed to con- 
sumers, the union distributed pamphlets to these con- 
sumers urging them not to buy products of the struck 
manufacturer. 272 F.2d at 819. Here, however, the 
record does not show that the Union made any effort 
to appeal to consumers not to buy Perfection’s 
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products by means of leaflets or newspaper advertise- 
ments, means which do not seek “the loyalties and 
responses evoked and exacted by picket lines” (Hughes 
v. Superior Court of California, 339 U.S. 460, 465). 
Furthermore, in the last two cited cases, unlike here, 
there is no evidence that the secondary picket line was 
established because the employees of the secondary 
employer had disregarded the primary picket line. 

Petitioner also suggests that the Board’s decision 
raises “constitutional problems, since picketing is con- 
stitutionally protected as a form of free speech” (br. 
p. 10). This contention is fully answered by this 
Court’s opinion in Truck Drivers and Helpers Local 
Union 728, AFL-CIO v. N.L.R.B., 101 App. D.C. 420, 
423, 249 F. 2d 512, 515, certiorari denied, 355 U.S. 
958. 


CONCLUSION 


For the reasons stated, it is respectfully submitted 
that a decree should issue denying the petition to 
review, and enforcing the Board’s order in full. 


STUART ROTHMAN, 
General Counsel, 
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IN THE 


Gnited States Court of Appeals 
for the District of Columbia Circuit 


No. 15482 


Unrrep WHOLESALE AND WAREHOUSE EMPLOYEES, LocAL 
261, Reram, WHOLESALE, AND DEPARTMENT STORE 
Union, AFL-CIO, 


AND 


RETAIL, WHOLESALE, AND DEPARTMENT STorE UNIon, 
AFL-CIO, 
Petitioners 
Vv. 


NationaL Lasor RELations Boarp, 
Respondent 


ON PETITION TO REVIEW AND SET ASIDE AN 
ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD. 


PETITIONER’S REPLY BRIEF 


In our opening brief we suggested that in this case the 
Board had applied a broad rule against consumer picketing, 
not based on the particular record in this case or any par- 
ticular facts in this case. We also showed that the particular 
incidents which might be argued to differentiate the con- 
sumer picketing in this case from any other consumer pick- 
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eting—and which the Board “noted” but did not particu- 
larly rely on—were insignificant trifles. The Board’s brief 
has confirmed both of our arguments. 


1. 


That the Board is seeking judicial approval of a broad rule 
which would bar all picketing designed to convey informa- 
tion to consumers is almost explicitly stated in the brief. 
Thus, the Board states, in its Summary of Argument “. . . 
the presence of a picket line automatically conveys to em- 
ployees the message ‘do not cross or work behind the picket 
line’ ” (Bd. Brief, p. 8, see also pp. 12-13, 14). Of course, if 
this is true, and will support the Board’s order here, then it 
is unlawful per se to post a picket for the purpose of request- 
ing consumers not to patronize a retail establishment or buy 
a product: the picketing “automatically” constitutes an in- 
ducement to the employees of the retail establishment, and 
is therefore “automatically” a violation of law. 


This automatic conclusion follows—the Board argues— 
even though it is stipulated (R. 165) that (1) the pickets, in 
all cases, stay away at the hour when the employees come to 
work and leave before the hour when they quit work, (2) 
that the pickets leave the rear or service entrances, through 
which some employees come to work, unpicketed so that all 
employees of the stores, if they have qualms about crossing 
a picket line, can enter or leave without doing so, (3) neither 
the pickets nor anyone else urges the employees of the stores 
to do anything, (4) none of the employees in fact show any 
sign of understanding that they are being induced to engage 
in a strike. 


That a rule directly outlawing picketing addressed to con- 
sumers would be contrary to the statute is not disputed by the 
Board. It concedes, as it must, that “Section 8(b) (4) (A) 
of the 1947 Act did not prohibit appeals to the consuming 
public” (Bd. Brief, p. 11). It argues, however, that a union 
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cannot escape condemnation for actions which are “in fact” 
appeals to neutral employees to quit work by falsely labeling 
them as appeals to consumers (Id). We would agree with 
that proposition. But when the Board proceeds to argue that 
all appeals to consumers via picket sign “automatically” con- 
stitute “in fact” inducement of employees, it contradicts its 
own premise and the statute, as well as the decisions of the 
Second and Tenth Circuits which are cited on page 18 of the 
Board’s brief. And it ignores, in assuming that all picket- 
ing necessarily and automatically constitutes an appeal to 
employees, the long and well established history of consumer 
appeals via the picket sign displayed in front of a retail 
establishment. See, e.g., Goldfinger v. Feintuch, 276 N. Y. 
281, 11 N.E. 2d 910 (1937); Bakery and Pastry Drivers v. 
Wohl, 315 U. S. 769 (1942); Hughes v. Superior Court, 
339 U. S. 460 (1950) ; Milwaukee Boston Store Co. v. Hos- 
tery Workers, 269 Wisc. 338, 69 N.W. 2d 762 (1955); 
Teamsters v. Blassingame, 226 Ark. 614, 293 S.W. 2d 444 


(1956) ; and, generally, Gregory, Labor and the Law (2d 
ed., 1949) 147, 154. 


I. 


The other factors relied on in this case, beside the simple 
fact that there were pickets carrying signs asking consumers 
not to buy Perfection products, are too insubstantial to re- 
quire extended comment. They are as follows: 


1. The pickets were in front of the stores, thus forcing the 
employees to work “behind the picket line.” This is non- 
sense. Surely the Board would be more, not less, justified if 
the pickets were at the rear entrances—where consumers 
could not see them but where employees would have to cross 
unless they used the public entrances. If any consumer pick- 
eting is permissible, clearly it must be picketing at the en- 
trances where consumers enter, the front entrance, not the 
employees’ rear entrance. 
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2. Employees used the public entrances in front of the 
stores to go to and from lunch and for coffee breaks. So 
what? The fact that they continued to do so when the pick- 
ets were there would seem to indicate more clearly than any- 
thing else that they understood that the picketing was not 
directed at them. Otherwise they would have used the un- 
picketed rear entrances (R. 165). 


3. Small packages and telegrams were frequently deliv- 
ered by way of the front door. Again, so what? There is no 
charge, and no evidence, that any such deliveries were im- 
peded or that Western Union boys or others were induced 
not to make deliveries. 


4. At one store on one day, the pickets slouched so that it 
was difficult to read the picket signs (R. 124). This surely 
cannot be used as the basis for a conclusion that the whole 
course of picketing at all seven stores was unlawfully moti- 


vated, particularly since even at that store the pickets at 
other times carried their signs uprightly and the signs could 
be read easily (R. 125-126). 


5. The fact that an attorney representing a store at which 
picketing ceased (on his request) could not recall the lan- 
guage on the signs and thought they referred to an unfair 
labor practice at Perfection Mattress (Bd. Brief, p. 16). 
This is truly remarkable reasoning. The attorney for the 
Sidney Braswell Furniture Company (which was picketed 
for a few hours by mistake because of the similarity between 
its name and that of the Braswell Fumiture Company) was 
called to testify and asked to give the substance of the leg- 
end on the signs. He first said he didn’t recall the wording 
(R. 80). When pressed by Board counsel, he gave his er- 
roneous recollection, as described in the Board brief, but 
immediately said that “I don’t have it presently in my 
mind.” Then, on cross-examination, when the legend 
which actually appeared on the signs was read to him, he 
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readily agreed that it was “identical” with what he saw 
(R. 87). 


How one lawyer’s bad memory can be said to prove that 
the purpose of the pickets was to induce the retail employees 
at other stores to go on strike passes understanding, particu- 
larly since all the other witnesses who described what hap- 
pened at those stores had no difficulty in reading and re- 
membering correctly what the signs said (R. 42, 51, 69, 92, 
101, 111, 119). 


6. The fact that “so far as the record shows, no customers 
were nearby” when a picket at one of the stores yelled to an- 
other: “Look at this piece of junk in the window that is 
made with scab labor” (Bd. Brief, pp. 5-6). How this, even 
if true, would show that there was an effort to induce em- 
ployees of the stores to walk out is not at all clear. But, in 
any case, the record affirmatively shows what would have 
been expected from the statement itself—that it was ad- 
dressed to consumers. Two witnesses testified on this sub- 
ject—Mr. L. H. Willoughby, the President of the Willoughby 
Furniture Co. and his son, and salesman, John Edward Wil- 
loughby. The senior Willoughby testified that he complained 
about these remarks because they could be “heard all over 
the store and across the street” (R. 45). His son testified to 
the same incident, as follows: 


“A. Well, sir, there was some loud boisterous talk 
from the pickets as to the effect of the strike, between 
them, I am referring to them, they were posted on each 
side of the vestibule, and they spoke in a tone to where 
passing cars could even hear it, the fact is one car even 
stopped, about a sofa bed that was in our window, say- 
ing to the effect not to buy it, it was all scab merchan- 
dise, which, if I may add, wasn’t made by the scab mer- 
chandise, that particular sofa bed we have had for 
months. 


Nonetheless, we let it go for awhile until they said it 
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a couple of other times. Finally, Mr. Willoughby went 
out front and asked them if they wouldn’t mind lower- 
ing their tones, and not speaking to customers, or rather 
to potential customers and to people passing by, to the 
effect that it was scab merchandise” (R.57). [Empha- 
sis added.] 


Then, the senior Mr. Willoughby was recalled and testi- 
fied that his objection was to the tone and loudness of the 
remarks and that, when the pickets apologized, he “had 
no further objection to the manner in which they were con- 
ducting themselves” (R. 67). 


It is true that no witness specifically identified a customer 
who heard the remarks of the pickets but this testimony 
shows, as clearly as can be asked, that the purpose of the 
pickets was, in the younger Mr. Willoughby’s words, to speak 
“to customers, or rather to potential customers and to peo- 


ple passing by” (R. 57). 


7. The claim that “the secondary picket line was estab- 
lished because employees of the secondary employer had dis- 
regarded the primary picket line” (Bd. Brief, p. 19; see also 
p- 15). This is a curious claim, not relied on by the Board 
itself, which it is perhaps worthwhile to examine. 


As the Board correctly states, at p. 3 of its brief, Perfec- 
tion Mattress & Spring Company delivered its merchandise 
in its own trucks. Agents of the union followed these trucks 
to determine which stores received deliveries and requested 
the persons in authority at such stores not to buy Perfection 
products until the strike was settled (R. 171; 164-165, 5, 28, 
39-41, 108-109, 115-116, 148). If the store continued to 
buy, pickets were posted at the store requesting consumers 
not to buy Perfection’s merchandise. 


The Board’s attorneys try to turn this pattern, plainly es- 
tablished on the record, topsy-turvy, by stating as a fact that 
the Union’s appeal was to the drivers of the furniture stores’ 
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trucks. This, of course, contradicts their main thesis, which 
is that the appeal was being made to the employees who 
worked inside the retail stores, not the truck drivers. And it 
is based on one flimsy piece of evidence. 


Mr. Lowe (the attorney for the Sidney Braswell Company 
who could not remember what the picket signs said) testified 
that when he arrived at the Sidney Braswell store he talked 
to one of the pickets, whose name he did not remember, and 
that this picket had said that the reason for the picketing 
was that a Sidney Braswell truck had crossed the picket line 
at Perfection (R. 82). On cross-examination, however, he 
said “I recall now” that the pickets pointed out that a sign 
in the window advertised that the store was selling Perfec- 
tion products (R. 88). 


This is the sole testimony in the record which suggests that 
the picket line was intended to influence any employee of a 


store. It consists of a confused recollection of a conversation 
with an unidentified picket at a store, not involved in this 
proceeding, at which picketing ceased almost as soon as it 
had begun. It is contradicted not only by all of the testi- 
mony concerning the stores actually involved in the case, but 
by the witness’ own testimony. For, if the purpose of the 
picketing was to induce action by truck drivers of the Sidney 
Braswell Company, the place to picket would be where the 
drivers come in—the side or rear entrance (R. 87). But the 
only pickets were two men at the front entrance of the store 
(R. 79; see also the stipulation (R. 165) as to all seven stores 
in this proceeding that no pickets were ever placed at back 
or service entrances). 


What we have, then, is either confused testimony about a 
conversation with an unknown picket or an accurate recol- 
lection of a conversation with a confused picket. We have 
no evidence that the Union tried to induce action by drivers 
employed by the stores and, indeed, we have no finding by 
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the Board to that effect." Counsel for the Board ought to 
stand, or fall, on the Board’s so-called finding that the pur- 
pose of the pickets was to induce a strike by the retail em- 
ployees in the stores, not confuse the issue by a mistaken ref- 
erence to the truck drivers at a store at which picketing 
ceased almost as soon as it began. 


Ill. 


We have gone into this much detail because we resent, and 
we think the Court should resent, the attempt of counsel for 
the Board to throw together bits and pieces of unrelated tes- 
timony in an effort to camouflage what the Board really held 
here. That holding, as the dissenting members of the Board 
clearly saw (R. 179), is simply that any picketing addressed 
to consumers in front of a retail store must be regarded, per 
sé, as an inducement to the store’s employees to go on strike 
if they can physically see the signs. That was the General 


Counsel’s theory when the case was tried. As he candidly 
stated at the hearing in the District Court, the fact that 
picket signs were seen by employees of the stores “is all we 


1The Board’s first reference to trucks was its finding that the pat- 
tern of the Union’s conduct “was to follow the Perfection trucks to 
the retail stores” (R. 171). The Board also found that “Bibby, an 
employee of Willoughby Furniture Company, testified that Daniel, the 
Respondent’s representative, told the employees at a Union meeting 
that ‘we could picket the stores and try to stop the trucks that were 
coming in from Perfection,’ ...” (R.172). This “finding” is referred 
to by counsel for the Board here (Bd. Brief, p. 9) despite the fact that 
the record conclusively demonstrates (1) that Bibby was not an em- 
ployee of Willoughby but a strike-breaker at Perfection (R. 29) who 
had been expelled from the union (R. 32, 34) and who had “consid- 
erable ill feeling” toward the local union president (R. 34); (2) that 
Bibby explained that he was talking about Perfection trucks entering 
and leaving “‘at the gate of Perfection” (R. 36-37) not the picketing at 
the stores; (3) that counsel for the Board conceded that such picket- 
ing was proper (R. 37); (4) that no attempt was ever made to stop 
Perfection’s trucks at the stores; and (5) that no pickets ever were 
posted at the store entrances at which truck deliveries were made 
(R. 165). 
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have to show” (R. 26). It was on the assumption that the 
validity of that rule was the sole issue that the facts were 
thereafter stipulated in the Board proceeding without men- 
tion of any of these bits of testimony (R. 163-167). And 
that is the rule which the Board is here seeking to enforce. 
Its counsel, having practically conceded as much in one 
part of their brief (Bd. Brief, pp. 12-14), should not at- 
tempt then to confuse and obscure the real nature of the 
Board’s doctrine in order to distinguish the cases in which 
that doctrine has been rejected (Bd. Brief, p. 19). 


Respectfully submitted, 
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